
Eight years at the Bar and still 
discriminated against 

Fayeeza Kathree, Johannesburg Bar 

Prior to my coming to the Bar, and 
in spite of being both a woman 
and black, gender discrimina

tion was a concept that I grappled with 
only theoretically - I say this because I 
had lectured in courses such as Women 
and the Law, written feminist critiques 
of the Constitution and the Women's 
Convention in human rights and femi
nist journals such as the SA1HR and 
AGENDA (a journal on women and 
gender) and presented academic papers 
on equality and women's rights at both 
local and international conferences. 
However, my experience at the Bar was 
- abruptly - to alter my na'ivete forever. 

At the Bar I began, for the first time dur
ing my working life, really to wrestle 
with gender discrimination .... Within 
a matter of months I realised that the 
Bar was 'just another boys' club'. 
Regardless of our past achievements, 
professional qualifications, work expe
rience and most of all, competency as 
lawyers, our womanhood continues to 
hinder our progress at the Bar. As ludi

crous as this may sound, even as late 
as the year 2004, our male colleagues, 
both counsel and attorneys, continue to 
be of the view that women just don't 
have the temperament (or competency) 
for complicated commercial and consti
tutional matters. 

Perhaps the perception is that with a 
home, husband and children to t~ke 

care of, a woman cannot give the case 
her undivided attention. However, many 
"",omen don't have any of these 'distrac
tions' and yet they suffer the same rejec
tion. Hence women are relegated to the 
bottom tier of attorneys' briefing lists. 

Senior counsel at the Bar are as much to 
blame as attorneys. During my arrival at 
the Bar and post 1994, in order to please 
the powers that be, senior counsel were 
being pressured to bring black juniors 
into matters. This they did, rightly so, 
in the name of transformation but in so 
doing they were, so it appears, unmind
ful of the fact that women, both black 
and white, also belonged to that social 
group called 'the previously disadvan-

Women barristers: Is it worth a 
woman's going to the Bar?* 

Frances Burton, Barrister, London ** 

During four days planned by the 
local legal profession of a coun
try renowned as having a noto

riously macho culture in relation to the 
'sheilas', the Commonwealth Lawyers 
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Conference in Melbourne, Australia, 
included only one session on women 
lawyers, their aspirations and concerns. 
(One Australian contributor blamed 
women for not proposing themselves and 
thus forfeiting their right to complain, 
and both men and women for their lack 
of interest in women's advancement, 
reducing it to a routine agenda item!) 

Sadly, this reflects the current approach 
to women barristers in the United 
Kingdom, although they are, albeit often 
struggling, no longer either absent or 
officially discriminated against, and some 
have done tremendously well, especially 
a few highly successful women at the 
commercial Bar. But the Bar Council's 
much vaunted 'mainstreaming' policy 

A BAR TO WOMEN? 

taged ' ... and so whenever counsel or 
the attorney was required to choose 
between a male and female junior, they 
would inevitably choose the male junior 
even if he was less qualified than his 
female counterpart. 

So despite having completed a mas
ter's degree with a constitutional law 
focus at Georgetown University Law 
School, clerked at the Constitutional 
Court and worked as in-house counsel 
at the Constitutional Litigation Unit of 
the Legal Resources Centre, at the time 
of coming to the Bar in 1996, I too was 
required to take my place at the bottom 
tier of the briefing lists. For eight years, 
the refrain has been, 'but you are not 
discriminated against; you have a very 
successful practice'. This may, indeed, 
be so, but the question that must neces
sarily follow and be answered is 'Would 
I have been more successful if I were 
male?' 

The General Council of the Bar and 
its ten constituent Bars is committed 
to transforming the legal profession in 
terms of both race and gender. Do we, 
however, show equal commitment to 
both race and gender transformation? 
Put differently, has the profession trans
formed sufficiently insofar as gender 
issues are concerned? My answer would 
be a simple 'no'. U 

has not touched the anecdotal evidence 
of senior women leaving the Bar and 
such positive statistics as exist relate 
only to students' progression from the 
Bar Vocational Course (BVC) into pupil
lage, where women (in a virtually 50:50 
gender split at BVC enrolment) now 
score slightly better than men. The Bar 
Council is currently planning compa
rable tenancy statistics. 

The conference session was led by 
Cherie Booth QC, a vice-president of the 
Association of Women Barristers, high 
profile member of Matrix Chambers, 
Recorder and leading employment law
yer. She summarised the current UK 
Bar and Bench statistics (ie the dimin
ishing percentage of women to men at 
the Bar as seniority progresses, plus 
the mere 6 per cent of women judges 
in the High Court and above, despite 
higher percentages on the Circuit Bench 
- about one third - and amongst the 
lower judiciary where it is nearly 50 per 
cent). She went on to paint a graphic 
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A BAR TO WOMEN? 

picture of her 'class of '76': 12 women 
were called with her but apparently 
only one was still in practice; of the 
69 men, 19 remained at the Bar, and 
five were QCs. Successive editions of 
Glanville Williams' Learning the Law 
had advised women not to become 
lawyers in the first place, or to choose 
the solicitors' side of the profession. 
She said it was hardly surprising that 
women were still disproportionately 
represented at the Bar and on the Bench 
and progress too slow in effecting real 
change. If she had realised the statistics 
at the time, she probably would have 
done something else. 

It seems the Victoria Bar Research 
(Equality of Opportunity for Women at 
the Victoria Bar) in 1998 told a similar 
story, revealing attitudes such as that 
'important cases required a good fighter' 
ie not a woman, and that women were 
'not good advocates' as they were 'too 
reasonable' (l), but it appeared that the 
landmark appointment of a woman judge 
to the Bench there has improved things. 
So what is the contemporary UK law 
student to think? 

By far the most radical of the speakers 
at Melbourne were, refreshingly, men. 
Justice Michael Black AC (Chief Justice 
of the Federal Court of Australia) said 
that male combativeness is not always 
appropriate anyway, and feared women 
accepted the 'trickle up' theory too eas
ily. Justice Michael Kirby (High Court 

The plight of women 


Thandi Norman, Durban Bar 

Initially, my feminist mind rejected 
the topic on the basis that it sug
gested that there was a difference 

between male and female advocates at 
the Bar. However, when I started col
lating all the information I needed I 
realised how appropriate this topic is. I 
have decided to address the difficulties 
experienced by women at the entry level 
because those difficulties confronting 
women are the cause for the startlingly 
low number of women at the Bar in the 
over five years category. 

I write this article first and foremost as 
a mother and secondly, as an African 
advocate. I have had my fair share of 
difficulties which most female me m-

of Australia) thought the small num
bers were political, because men were 
not doing enough to effect change. He 
favoured a definite feminisation of the 
Bar to sweep away tokenism and sym
bolism and to replace both with actu
als, making both Bench and Bar less 
'blokey', as substance was everything 
and percentages needed to be achieved: 
for example, it was no coincidence that 
HIV was being tackled in Uganda where 
positive initiatives were being taken to 
advance more women, without, appar
ently, any perceived decline in standards 
(although he did not address the fact that 
there was such a decline when positive 
discrimination had been introduced in 
the Australian state of Queensland). 

On the other hand, Chief Justice Sian 
Elias (Chief Justice, New Zealand) 
thought it acceptable if change eventu
ally happened only via commitment 
from women's networks which could 
influence law reform, and educate the 
wider population so as to tackle tra
ditional cultural issues, eg marriage 
laws. Justice Dato Siti Norma bteYakob 
(Federal Court of Malaysia) echoed this: 
Malaysian women have equal opportu
nities with men, as we do, but their sta
tistics are similar to ours, with no like
lihood of early improvement, though 
there are now women in the Muslim and 
Sharia courts (which, though she men
tioned this only as if in passing, Chief 
Justice Kirby thought 'the most tre

bers at the Bar probably experience. It 
is for that reason that I shall address 
the obstacles that confront women at 
the Bar in general. I do not deal with 
problems that confront, in particular, 
African women, and shall leave them to 
the reader's imagination. 

The following background is neces
sary to illustrate the position of women 
within the Bar: 

The frrst woman to be admitted as 
an advocate by the Johannesburg Bar 
was Adv B Solomon on 1 June 1926. 

2 	 It was not until 2 March 1984, that the 
first female from the Johannesburg 
Bar, Adv K Blum, attained silk. 

mendous symbolic step' which should 
be presented much more positively as a 
catalyst for change, encouraging a sis
terhood approach in other Muslim and 
non-Muslim countries). 

However, Chief Justice Elias did articu
late two definable practical problems 
obstructing women's advancement 
which resonate with our UK experi
ence: (1) how to secure the progression 
of women in the profession (and keep 
them there in the first place), and (2) 
how to improve the process of judicial 
appointment. She thought the real issue 
was the profession's acceptance of suc
cessful women generally, ie a 'power' 
problem as well as a practical problem. 

Dora Byamukama MP (Parliament 
of the Republic of Uganda) said the 
simple solution was affirmative action 
to redress the balance of history, a 1995 
policy in Uganda, which had worked: 
the Vice-President of Uganda was a 
woman and women judges in Uganda 
presided over commissions of inquiry 
as they were seen as incorruptible. 
She thought if women were really 
influential, one-third women would 
be a sufficient percentage to make 
a difference in the male dominated 
environment. Justice Black ofAustralia 
agreed with her and pointed out that 
the suffragettes had had to change 
the world as well as get the vote: thus 
the problem she mentioned was a 
recognisable syndrome. Cl 

3 	 Between 1984 and 2004, a period of 
20 years, the Bar produced only elev
en female silks; one coloured, two 
Indian, eight whites and no African. 
During the same period the Bar has 
produced 309 male silks. The num
ber of male silks suggests that during 
the same period the Bar has produced 
at least 15 male silks each year. 

4 	 At present the total number of men 
and women at the Bar is 1574 and 
254 respectively. 

5 	 The GCB has an executive commit
tee consisting of seven males and 
three females. The Human Rights 
Committee of the GCB has ten mem
bers, four of whom are women. 

6 	 Out of the ten constituent Bars, only 
one is chaired by a woman. 

7 	 The GCB in one of its endeavours to 
market itself sells only ties and cuf
flinks. 
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