
A BAR TO WOMEN? 

picture of her 'class of ' 76': 12 women 
were called with her but apparently 
only one was still in practice; of the 
69 men, 19 remained at the Bar, and 
five were QCs. Successive editions of 
Glanville Williams' Learning the Law 
had advised women not to become 
lawyers in the first place, or to choose 
the solicitors' side of the profession. 
She said it was hardly surprising that 
women were still disproportionately 
represented at the Bar and on the Bench 
and progress too slow in effecting real 
change. If she had realised the statistics 
at the time, she probably would have 
done something else. 

It seems the Victoria Bar Research 
(Equality of Opportunity for Women at 
the Victoria Bar) in 1998 told a similar 
story, revealing attitudes such as that 
'important cases required a good fighter' 
ie not a woman, and that women were 
'not good advocates' as they were 'too 
reasonable' (!), but it appeared that the 
landmark appointment of a woman judge 
to the Bench there has improved things. 
So what is the contemporary UK law 
student to think? 

By far the most radical of the speakers 
at Melbourne were, refreshingly, men. 
Justice Michael Black AC (Chief Justice 
of the Federal Court of Australia) said 
that male combativeness is not always 
appropriate anyway, and feared women 
accepted the 'trickle up' theory too eas
ily. Justice Michael Kirby (High Court 

The plight of women 


Thandi Norman, Durban Bar 

Initially, my feminist mind rejected 
the topic on the basis that it sug
gested that there was a difference 

between male and female advocates at 
the Bar. However, when I started col
lating all the information I needed I 
realised how appropriate this topic is. I 
have decided to address the difficulties 
experienced by women at the entry level 
because those difficulties confronting 
women are the cause for the startlingly 
low number of women at the Bar in the 
over five years category. 

I write this article first and foremost as 
a mother and secondly, as an African 
advocate. I have had my fair share of 
difficulties which most female mem

of Australia) thought the small num
bers were political, because men were 
not doing enough to effect change. He 
favoured a definite feminisation of the 
Bar to sweep away tokenism and sym
bolism and to replace both with actu
als, making both Bench and Bar less 
'blokey', as substance was everything 
and percentages needed to be achieved: 
for example, it was no coincidence that 
HIV was being tackled in Uganda where 
positive initiatives were being taken to 
advance more women, without, appar
ently, any perceived decline in standards 
(although he did not address the fact that 
there was such a decline when positive 
discrimination had been introduced in 
the Australian state of Queensland). 

On the other hand, Chief Justice Sian 
Elias (Chief Justice, New Zealand) 
thought it acceptable if change eventu
ally happened only via commitment 
from women's networks which could 
influence law reform, and educate the 
wider population so as to tackle tra
ditional cultural issues, eg marriage 
laws. Justice Dato Siti Norma bteYakob 
(Federal Court of Malaysia) echoed this: 
Malaysian women have equal opportu
nities with men, as we do, but their sta
tistics are similar to ours, with no like
lihood of early improvement, though 
there are now women in the Muslim and 
Sharia courts (which, though she men
tioned this only as if in passing, Chief 
Justice Kirby thought 'the most tre

bers at the Bar probably experience. It 
is for that reason that I shall address 
the obstacles that confront women at 
the Bar in general. I do not deal with 
problems that confront, in particular, 
African women, and shall leave them to 
the reader's imagination. 

The following background is neces
sary to illustrate the position of women 
within the Bar: 

The first woman to be admitted as 
an advocate by the Johannesburg Bar 
was Adv B Solomon on 1 June 1926. 

2 	 It was not until 2 March 1984, that the 
first female from the Johannesburg 
Bar, Adv K Blum, attained silk. 

mendous symbolic step' which should 
be presented much more positively as a 
catalyst for change, encouraging a sis
terhood approach in other Muslim and 
non-Muslim countries). 

However, Chief Justice Elias did articu
late two definable practical problems 
obstructing women's advancement 
which resonate with our UK experi
ence: (1) how to secure the progression 
of women in the profession (and keep 
them there in the first place), and (2) 
how to improve the process of judicial 
appointment. She thought the real issue 
was the profession's acceptance of suc
cessful women generally, ie a 'power' 
problem as well as a practical problem. 

Dora Byamukama MP (Parliament 
of the Republic of Uganda) said the 
simple solution was affirmative action 
to redress the balance of history, a 1995 
policy in Uganda, which had worked: 
the Vice-President of Uganda was a 
woman and women judges in Uganda 
presided over commissions of inquiry 
as they were seen as incorruptible. 
She thought if women were really 
influential, one-third women would 
be a sufficient percentage to make 
a difference in the male dominated 
environment. Justice Black ofAustralia 
agreed with her and pointed out that 
the suffragettes had had to change 
the world as well as get the vote: thus 
the problem she mentioned was a 
recognisable syndrome. Cl 

3 	 Between 1984 and 2004, a period of 
20 years, the Bar produced only elev
en female silks; one coloured, two 
Indian, eight whites and no African. 
During the same period the Bar has 
produced 309 male silks. The num
ber of male silks suggests that during 
the same period the Bar has produced 
at least 15 male silks each year. 

4 	 At present the total number of men 
and women at the Bar is 1574 and 
254 respectively. 

5 	 The GCB has an executive commit
tee consisting of seven males and 
three females. The Human Rights 
Committee of the GCB has ten mem
bers, four of whom are women. 

6 	 Out of the ten constituent Bars, only 
one is chaired by a woman. 

7 	 The GCB in one of its endeavours to 
market itself sells only ties and cuf
flinks. 
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Why do women leave 
the Bar? 

Lack of work 
Some women leave the Bar for per
sonal reasons. My recent interaction 
with female colleagues who recently 
left the Bar - as late as 200212003 
- has made me understand that their 
reasons for leaving are more or less the 
same: lack of work, and the inability to 
recover fees for work done. As soon as 
the female advocate passes pupillage, 
she is expected to obtain chambers. If 
she is fortunate, she might get briefs as 
soon as she moves into her chambers. 
However, whoever briefs her is aware 
that there are 60 days within which to 
pay her fees. This presupposes that the 
landlord will wait 60 days to get rental. 
One cannot look for work because that 
is touting. 

"... will have to explain ... " 

The GCB will exempt her from pay
ing subscriptions in her first year of 
practice. She will be expected to pay 
her group fees. Should she not be able 
to do so, her group members will grant 
her an extension within which to pay. In 
the meantime the secretary of the group 
is aware that she is not paying for her 
services and every time she asks her to 
type she tells the advocate that she has 
to contact the group leader to find out 
whether she should do her work or not. 
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When the advocate ultimately receives 
payment, after 60 or 90 days, she is not 
in a position to pay her debts. Some of 
the reasons are: 

• 	 she has accumulated more debts 
whilst waiting for payment; 

• 	 her overdraft facility simply exhausts 
fees arriving with the late payment 
and she lives on the bank manager's 
mercy, who, being male, does not 
understand why she cannot pay like 
other advocates or even wonders 
what she wants at the Bar, being a 
woman; 

• 	 her other financial commitments are, 
in return, neglected as work does not 
flow into her new practice. 

If she approaches the bank for a loan or 
an overdraft she is required to at least 
furnish the bank with a surety togeth
er with a balance sheet detailing her 
income and her expenditure. Without 

these, the bank will not take a chance 
- she is too risky to the bank as she is 
not 'credit worthy'. She will be at the 
mercy of her group members and the 
landlord. By the way, the Bar Council 
will be notified of her non-payment 
and she will have to explain her situa
tion. Her situation gets worse because 
there might be a hearing. This situation 
of indebtedness continues until she 
decides to give up, quit the Bar and 
look for a job. 
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By this time, her rate of performance has 
been affected by her loss of ability to con
centrate. The 60-day rule applies to all the 
advocates - those who have the financial 
means to wllit that long and those who 
cannot. I believe that this rule is capable of 
being changed to suit the needs of junior 
juniors, especially women black juniors. 
The exodus of these juniors affects the 
growth of women in the over five years 
category. Whilst those who fall within 
the five years are accumulating debts 
until they also decide to leave, the Bar is 
nowhere in their plight. 

Inability to recover fees 
Juniors are victims of those attorneys 
who are not on the blacklist but are bad 
payers. Once the work is done, they dis
appear. After the expiry of the 60 days, 
when payment is demanded, the attorney 
will raise all sorts of disputes which 
may be adjudicated upon after a period 
of another 60 days. If the dispute is not 
resolved the junior may sue the attorney. 
By the time the trial is concluded the 
interest on the unpaid rentals is mount
ing and the outcome of trial is neither a 
solution nor a consolation. Most juniors 
give up as a result of the inconvenience. 
They are of the view that the GCB does 
not offer them any form of protection 
against these attorneys. In my view, the 
secretaries of the respective societies 
should have a list of those attorneys 
who raise disputes every time payment 
is demanded from them or at least those 
whose disputes have consistently been 
found by the bar council to be spurious 
and create a mechanism whereby their 
work is done under particular conditions 
and circumstances. 

What happens when you 
are indisposed or on 
maternity leave? 
There is no partnership at the Bar. If you 
are sick no one is going to hold your 
briefs for you. The same applies when 
you are on maternity leave. You will be 
exempted from paying your GCB and 
society subscriptions. You cannot work 
from home. You must make a choice. 
Either you leave your baby at home or 
you stay at home until such time as you 
do not feel guilty for leaving him or her. 
Your latter choice will mean that you 
must wean your baby or introduce some 
other routine. Whilst away on maternity 
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leave you cannot work at all and when 
you come back to chambers you have to 
start from scratch. Your monthly obliga
tions, excluding subscriptions, have to 
be paid. 

Of course all women have a choice of 
either deciding not to have babies whilst 
in practice or put pressure on the GCB 
to amend its rules to allow those who are 
on maternity leave to work from home 
for a limited period. The same should 
apply to those who would want to go on 
paternity leave (see Time, 10 May 2004, 
page 42). There is another option of 
having nurseries in the basement of all 
chambers. My maternal instincts inform 
me that women will be more productive 
professionally knowing that they can 
fulfill their responsibilities towards both 
society and their families. Your PPS 
will not pay for your maternity leave 
because pregnancy is 'self-inflicted'. 

Lack of quality work 
The nature of our work is influenced 
largely by the practices of the attorneys 
who brief us. We may wish to get work 
in certain fields of the law but if the 
attorneys do not brief us in those areas 
then we may not acquire the experience 
which will empower us to gain the nec
essary expertise. I have been informed 
by one woman who left the Bar that, 
although she had a masters degree in 
shipping law, she could not obtain any 
work in that field of the law. 

In those instances where women have 
additional qualifications, the GCB 
should have a plan in place to disclose 
these. Our rules are currently framed 
in such a way that they do not assist a 
junior, even less, a woman junior. 

These factors are just a few which 
have been mentioned to me by the few 

Women at the Bar in England and Wales 

Janet Kentridge, barrister, London 

'Why does equality of opportunity matter? 
Equality of opportunity is fair, commer
cially advantageous, necessary for com
pliance with non-discrimination law and 
constitutionally important. 

Barristers advise and represent clients from 
an increasingly diverse range ofbackgrounds. 
They remain the largest pool for recruitment 
to the judiciary. It is in the best interests of 
both the public and the Bar that those of the 
highest ability and talent are attracted to the 
profession. Recent statistics for entry to the 
Bar are encouraging but retention remains 
an issue of concern. Cultures and practices 
which may deter those of high ability from 
remaining within the profession or from 
achieving their full potential must be identi
fied and, where possible eliminated. Public 
confidence and support for the Bar can only 
be enhanced by systems which are seen as 
open and fair.' 

Thus begins the Draft Equality and 
Diversity Code of the General 
Council of the Bar of England 

and Wales.! Consultation on the draft 
code is in progress, after which it will 
be put to the Bar Council in July this 
year. The new code will be launched at 
the Bar Conference in November. The 
new code, which takes into account 
developing awareness on discrimination 

issues and legal developments, will then 
replace the previous Equality Code, 
which was issued in 1995. The Draft 
Equality Code sets out basic guidance 
on good practice to promote diversity 
and to avoid discrimination on a range 
of grounds, including sex.2 

I shall in due course give a little more 
detail on the kinds of practices recom
mended in the Equality Code, but first I 
must draw attention to a number of quite 
significant differences between the Bar 
in England and Wales and that in South 
Africa. I should say too that my own 
experience is of the self-employed pub
lic law/commercial Bar in London and 
Johannesburg, and my account draws on 
that experience.3 

The institutional setting 
Like in South Africa, the Bar in England 
and Wales is a referral profession, and 
the legal profession is divided amongst 
solicitors (attorneys) and barristers 
(advocates). In the main, solicitors prac
tise in finns and partnerships, whereas 
barristers are individual praCtitIOners 
who operate from sets (groups) of 
chambers. 

women advocates I talked to. I believe 
that women need to talk more about 
these issues and men need to take posi
tive steps to ensure that there is appro
priate representation of women in the 
50% AFT : 50% non-AFT mooted 
representation in the Bar's governing 
structures. 

It is only through such fully representa
tive govern ing structures that the plight 
of, inter alia, women can be accom
modated. It is then that Bar rules and 
briefing patterns can be sensitive to the 
presence of women juniors, women 
advocates generally, married women 
advocates and single mothers at the Bar. 
It is only then that Bar Councils and the 
GCB can lead by example. Then only 
shall we be able to talk of a truly trans
formed Bar. 0 

lanet Kentridge BA (Hons) LLB LLM 
(Tax) (Wits) MA (Oxon) LLM (London), 
of LincoLn's Inn, was called to the Bar in 
EngLand in 1999, and has practised as a bar
rister at Matrix Chambers since 2001. She 
has practised at the lohannesburg Bar since 
1995. She writes, 'ALthough I am at present 
primariLy based in EngLand, I continue to 
practise in South Africa, which will aLways 
be my home. I am married to Matthew 
Kentridge, and my daughter Emma was born 
in November 2002.' 

In South Africa, a group of chambers 
tends to be an affiliation of advocates 
who come together to share resourc
es and facilities such as premises and 
equipment, reception staff, messengers 
and so on. The individual expenses of 
advocates on say, rent, telephones, pho
tocopying and refreshments are record
ed and charged to them, usually by a 
chambers administrator. Joint expenses, 
such as capital expenses and staff sala
ries, are shared in some way which is 
proportionate to the differing levels of 
seniority of those in the group. There is 
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