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leave you cannot work at all and when 
you come back to chambers you have to 
start from scratch. Your monthly obliga
tions, excluding subscriptions, have to 
be paid. 

Of course all women have a choice of 
either deciding not to have babies whilst 
in practice or put pressure on the GCB 
to amend its rules to allow those who are 
on maternity leave to work from home 
for a limited period. The same should 
apply to those who would want to go on 
paternity leave (see Time, 10 May 2004, 
page 42). There is another option of 
having nurseries in the basement of all 
chambers. My maternal instincts inform 
me that women will be more productive 
professionally knowing that they can 
fulfill their responsibilities towards both 
society and their families. Your PPS 
will not pay for your maternity leave 
because pregnancy is 'self-inflicted'. 

Lack of quality work 
The nature of our work is influenced 
largely by the practices of the attorneys 
who brief us. We may wish to get work 
in certain fields of the law but if the 
attorneys do not brief us in those areas 
then we may not acquire the experience 
which will empower us to gain the nec
essary expertise. I have been informed 
by one woman who left the Bar that, 
although she had a masters degree in 
shipping law, she could not obtain any 
work in that field of the law. 

In those instances where women have 
additional qualifications, the GCB 
should have a plan in place to disclose 
these. Our rules are currently framed 
in such a way that they do not assist a 
junior, even less, a woman junior. 

These factors are just a few which 
have been mentioned to me by the few 

Women at the Bar in England and Wales 

Janet Kentridge, barrister, London 

'Why does equality of opportunity matter? 
Equality of opportunity is fair, commer
cially advantageous, necessary for com
pliance with non-discrimination law and 
constitutionally important. 

Barristers advise and represent clients from 
an increasingly diverse range ofbackgrounds. 
They remain the largest pool for recruitment 
to the judiciary. It is in the best interests of 
both the public and the Bar that those of the 
highest ability and talent are attracted to the 
profession. Recent statistics for entry to the 
Bar are encouraging but retention remains 
an issue of concern. Cultures and practices 
which may deter those of high ability from 
remaining within the profession or from 
achieving their full potential must be identi
fied and, where possible eliminated. Public 
confidence and support for the Bar can only 
be enhanced by systems which are seen as 
open and fair.' 

Thus begins the Draft Equality and 
Diversity Code of the General 
Council of the Bar of England 

and Wales. [ Consultation on the draft 
code is in progress, after which it will 
be put to the Bar Council in July this 
year. The new code will be launched at 
the Bar Conference in November. The 
new code, which takes into account 
developing awareness on discrimination 

issues and legal developments, will then 
replace the previous Equality Code, 
which was issued in 1995. The Draft 
Equality Code sets out basic guidance 
on good practice to promote diversity 
and to avoid discrimination on a range 
of grounds, including sex.2 

I shall in due course give a little more 
detail on the kinds of practices recom
mended in the Equality Code, but first I 
must draw attention to a number of quite 
significant differences between the Bar 
in England and Wales and that in South 
Africa. I should say too that my own 
experience is of the self-employed pub
lic law/commercial Bar in London and 
Johannesburg, and my account draws on 
that experience.3 

The institutional setting 
Like in South Africa, the Bar in England 
and Wales is a referral profession, and 
the legal profession is divided amongst 
solicitors (attorneys) and barristers 
(advocates). In the main, solicitors prac
tise in firms and partnerships, whereas 
barristers are individual practltIOners 
who operate from sets (groups) of 
chambers. 

women advocates I talked to. I believe 
that women need to talk more about 
these issues and men need to take posi
tive steps to ensure that there is appro
priate representation of women in the 
50% AFT : 50% non-AFT mooted 
representation in the Bar's governing 
structures. 

It is only through such fully representa
tive governing structures that the plight 
of, inter alia, women can be accom
modated. It is then that Bar rules and 
briefing patterns can be sensitive to the 
presence of women juniors, women 
advocates generally, married women 
advocates and single mothers at the Bar. 
It is only then that Bar Councils and the 
GCB can lead by example. Then only 
shall we be able to talk of a truly trans
formed Bar. 0 

lanet Kentridge BA (Hons) LLB LLM 
(Tax) (Wits) MA (Oxon) LLM (London), 
of LincoLn's Inn, was called to the Bar in 
England in 1999, and has practised as a bar
rister at Matrix Chambers since 2001. She 
has practised at the lohannesburg Bar since 
1995. She writes, 'ALthough I am at present 
primariLy based in EngLand, I continue to 
practise in South Africa, which wiLL aLways 
be my home. I am married to Matthew 
Kentridge, and my daughter Emma was born 
in November 2002.' 

In South Africa, a group of chambers 
tends to be an affiliation of advocates 
who come together to share resourc
es and facilities such as premises and 
equipment, reception staff, messengers 
and so on. The individual expenses of 
advocates on say, rent, telephones, pho
tocopying and refreshments are record
ed and charged to them, usually by a 
chambers administrator. Joint expenses, 
such as capital expenses and staff sala
ries, are shared in some way which is 
proportionate to the differing levels of 
seniority of those in the group. There is 
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no central record of the actual earnings 
of any advocate. Pupil s are allocated 
to individual advocates rather than to 
groups, and given a certain level of 
seniority, there is an expectation that an 
advocate will take his or her fair share 
of pupils over time in order to make 
sure that there are enough pupillages to 
go around to all who seek them. 

In London, sets of chambers, while they 
are not partnerships, tend to have much 
more of a corporate identity and ethos. 
All sets of chambers have clerks (prac
tice managers) who provide the inter
face between solicitors and barristers, 
and usually between barristers and court 
administration (listing hearings and so 
on). Enquiries as to barristers' availabil
ity come through the clerks, and it is the 
clerks who allocate work in chambers, 
set hourly rates, negotiate brief fees and 
then chase them up in due course. 

In most chambers, there is a senior clerk 
and then one or more junior clerks, in 
addition to a very junior clerk or clerks 
(traditionally called 'lads', but who now 
include 'lasses') who serve as office 
assistants and messengers, and whose 
job includes helping barristers to get to 
court (wheeling in court bundles, etc). 
In addition, a modern set of chambers 
may employ a chief executive officer, 
a chambers administrator, a librarian 
and a marketing officer. It will have its 
own website, which gives details about 
chambers and barristers and is regularly 
updated. 

Pupillages are hard to come by in 
London and tenancies (membership of a 
set) still harder. A good set of chambers 
may receive in excess of 400 applica
tions each year. Larger sets of chambers 
may offer as many as four or five pupil
lages, but most offer one or two, and a 
set will not necessarily accept all or any 
of its pupils as members at the end of 
their year-long pupillage. 

In the past, not all sets of chambers 
offered pupillage awards, but it is now 
compulsory to do so, the minimum 
amount being £10 000. Leading sets 
of chambers, which see themselves as 
competing with one another and solici
tors' firms to attract top graduates, will 
offer awards of between £20 000 and 
£40 000. A proportion of the award 
is usually made available in the year 
of vocational training which precedes 
the pupillage, as pupils are typically 
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selected more than a year in advance of 
beginning their pupillage. 

From all of this it is obvious that over
heads are significantly higher for a bar
rister practising in London than for an 
advocate in chambers in South Africa. 
Chambers overheads will comprise a 
flat rent related to room size and share, 
a percentage of gross fees earned, or 
some combination of two. The percent
age of fees payable to chambers will be 
at least 10%, but could be as high as 
25%. Chambers administration will be 
aware of what every barrister is earning, 
and will often deduct rent and chambers 
contribution by way of direct debit from 
members' accounts. 

This description of the setting within 
which barristers operate will make it 
clear to South African advocates that 
while many of the issues facing women 
at the Bar are fundamentally the same as 
those facing their English counterparts, 
there are important differences in the 
way in which they manifest themselves 
and in how they can be addressed. 
Women may experience particular dif
ficulty, for example, with anyone or 
more of the following: recruitment as 
pupils and tenants, the allocation of 
work by clerks, and taking maternity 
leave in the face of high overheads. 
Such difficulties can be addressed by 
chambers adopting practices to elimi
nate discrimjnation in the recruitment 
of pupils and tenants and the allocation 
of work and following policies which 
allow women periods of maternity leave 
which are (at least) rent free. 

The Draft Equality Code advises cham
bers on good practice in relation to the 
recruitment of pupils and tenants; fair 
allocation of work in chambers; materni
ty, paternity and parental leave; flexible 
and part-time workjng and career breaks; 
harassment and procedures for dealing 
with complaints and grievances. Were 
all sets of chambers wholeheartedly to 
adopt the Equality Code, the position 
of women and other under-represented 
groups at the Bar would be significantly 
improved. As is the case at present, it is 
likely that some sets of chambers will 
be quicker than others to adopt the prac
tices recommended in the Code, but the 
Equality Code is not simply a wish list. 
Under the Code of Conduct by which 
barristers are regulated, all barristers 
must have regard to the Equality Code 
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for the Bar. Discrimination on grounds 
of sex, amongst others, is prohibited by 
the Code of Conduct. 

Facts and stats 
In England, there are strikingly few 
women in the judiciary, particularly at 
the highest levels, and the number of 
women silks remains disproportionately 
small. Only last year, Baroness Brenda 
Hale was the first ever woman to be 
appointed Lord of Appeal in Ordinary. 
She is one of twelve members of the 
Judicial Committee of the House of 
Lords (8.3%). Of the five divisions in 
the High Court, only the President of 
the Family Division is a woman (20%). 
Two of the 37 Lord Justices of Appeal 
are women (5.4%), and eight out of 105 
High Court Judges (7.5 %) are women.4 

The first woman silk was appointed 
in 1949. Between then and 2003, 149 
women silks have been appointed. 
Women comprise 8% of all Queen's 
Counsel. Women have, however, been 
called to the Bar in growing numbers in 
recent years. In 2003, 51 % of the 1502 
people called to the Bar were women. 
Women comprised 51.5% of the 711 
who completed pupillage in July 2003. 
One hundred and fifty one of the 330 
who obtained tenancies between 1 
October 2001 and 30 September 2002 
were women. As at December 2003, 
there were 11 248 practising members 
of the self-employed Bar, 29% of whom 
were women.5 

The seven-year hitch 
The evidence shows a very high drop
out rate for women in self-employed 
practice between six and ten years' 
call. In response to this evidence, the 
Sex Discrimination Committee of the 
Bar Council proposes to conduct an 
exit survey of all women who have left 
self-employed practice in the last three 
years, and all women who leave in the 
future, as well as trying to pinpoint 
the obstacles facing women who do 
remain in practice. There is no ques
tion, however, that the vast majority of 
departures are in response to the dif
ficulties of combining motherhood and 
self-employed practice. 

In the past, women who took sev
eral months off practice in order to have 
children were not necessarily assured 
of a place in chambers on their return . 
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More recently, the battle has shifted to 
the right to a rent-free period of maternity 
leave. On 15 May 2004, the Bar Council 
approved a new policy on maternity, 
paternity and flexible working, which is 
given further substance by Chapters C 
and D or the Draft Equality Code. The 
new policy states that a woman's place 
in chambers should be open for at least a 
year while she takes maternity leave, and 
that this applies to each pregnancy. She 
should be offered six months' maternity 
leave free of rent and chambers expenses 
as well as assistance in re-establishing 
her practice upon her return to work. 
Men and women alike should be offered 
at least one month's leave following the 
birth or adoption of a child for whom they 
have or share responsibility. Chambers 
should have written policies permitting 
all members of chambers to take career 
breaks, work flexible hours, part-time or 
partly from home to enable them to com
bine family responsibilities and practice. 

It is hugely important for women to have 
the right to return to chambers and a 
rent- and expense-free period in a set
ting where competition for tenancies is 
always intense and overheads are very 
high. Even women with very remunera
tive practices can face difficulties if they 
take several months off practice, as they 
may face an accumulated tax liability and 
a significant period without receipts after 
their return to practice, when child-care 
expenses, inevitably high in London, start 
to kick in. Women in the less well-paid 
areas of practice, such as criminal and 
family law, may find it even harder to 
make ends meet. (It bears mentioning 
that solicitors are generally much slower 
to pay than South African attorneys.) A 
woman's practice needs to be well-estab
lished in order to survive an absence of 
six months or more, and even then she 
will need the support of her colleagues 
and her clerks or practice managers in 
order to re-establish and maintain a prac
tice in a situation where she may no lon
ger be willing or able to work very long 
hours and weekends. 

The paradox of autonomy 
The Bar presents a paradox to those 
attempting to combine motherhood and 
practice. It offers the prospect of great 
flexibility. Paper work, research and much 
preparation can be done from home, par
ticularly given the range of electronic 
sources of legal information and the ease 

of internet- and telecommunication. One 
should be able to combine high standards 
of service with family commitments sim
ply by taking on less work. But it does 
not always work like that. Barristers prac
tising in less well-paid areas of practice 
may need to undertake a large volume 
of work in order just to cover overheads 
and childcare expenses. Even those in 
more remunerative areas of work may 
find that the flow of work is not easily 
regulated, or they may come under pres
sure from their clerks to maximise their 
earnings or to make way for others who 
will. And therein lies the paradox of the 
autonomy of self-employed practice. It 
may be more difficult to regulate than 
practice in a partnership, and the fact 
that every one ultimately practises for 
his or her own account means that one's 
colleagues have no direct interest in sup
porting one's practice. Many of those 
who leave the Bar in the six- to ten-year 
range opt for employment by solicitors' 
firms or the government, because it offers 
much greater security than the Bar, and 
ironically more of a real prospect of a 
workllife balance. 

Hence the need for the Bar Council to 
take the lead in promoting parental leave 
policies, and encouraging chambers to 
allow and support flexible working pat
terns. It is significant that while the Bar 
Council policy calls for a minimum of 
sixth months' rent-free leave for women, 
it also recommends at least a month for 
men and women alike, and flexible work
ing and leave policies for both. In part 
this responds to changing career paths in 
the profession generally. But importantly, 
it appears to take on board both the fact 
that women are singularly affected by 
the biological imperatives of child birth 
and nursing babies, and the hard fact that 
women are often stigmatised as the per
ceived beneficiaries of special provisions. 
The stigma and disadvantage associated 
with periods of absence from practice 
is likely to diminish commensurately 
with men taking advantage of periods 
of parental leave and flexible working 
policies. 

Critical mass v cultural 
loneliness 
The difficulties associated with combin
ing motherhood and self-employed prac
tice are not all that drives women from 
the Bar or prevents them from reaching 
the highest levels of practice. Women 

who come to the Bar enter a profession 
that has for centuries been exclusively, 
and remains predominantly, male. There 
is a rich tradition and culture associated 
with life at the Bar and the Inns of Court, 
and it is male to its core. In its cultural 
and traditional aspect, the Bar bears many 
of the trappings of an exclusive men's 
club to which women have only recently 
gained rather grudging admittance. It is 
reminiscent of Oxbridge colleges more 
than 20 years ago. 

Some women thrive in this environment. 
They find ways of fitting in, or standing 
out, which gains the respect and support 
of their colleagues. But many, including 
many of those who appear to take it in 
their stride, find it a lonely environment 
in which to work. 

The cultural environment within which 
women work, the level of support and 
respect which they experience, is not 
just a matter of social comfort. It has 
a profound impact on the allocation of 
work in chambers. Much of the work 
that comes into chambers will be ear
marked for counsel who are already 
known to solicitors. But when that 
counsel is not available, or needs a 
junior or a leader, the clerks and fellow 
barristers have an enormous influence 
on who gets the brief. The same is true 
when 'un-named' briefs and enquiries 
come to chambers. In these situations, it 
is easiest and most comfortable to stay 
with the safety of the familiar - and 
this is where conscious or unconscious 
prejudices and preferences can operate 
to preserve the most challenging and 
rewarding briefs for the men in cham
bers. This has a knock-on effect - the 
less challenging work women receive, 
the less experience they have, the less 
they are qualified to do such work in the 
future, the less exposure they have, the 
less likely they are to become silks, and 
judges, and judges of appeal. 

It is important to understand too that 
because the status quo is working for 
some women in chambers, or at the Bar, 
it is not necessarily non-sexist - it is often 
the case that the women doing well are 
exceptional. They make it against the 
odds; not because they have had an even 
chance. What is needed is an institutional 
and cultural environment which allows 
women of talent and ability to achieve 
their potential at the Bar in the same way 
that men do. 
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It is critical therefore that barristers, 
clerks and practice managers (and of 
course, solicitors) receive diversity 
training in order to break down long
established patterns of sexist alloca
tion of work. Chapter B of the Draft 
Equality Code deals with Fair Access to 
Work, and makes a set of recommenda
tions to enhance fairness and transpar
ency in the allocation of work. Practice 
management, or clerking, was tradition
ally (and in many chambers still is) an 
exclusively male - and very laddish 
- preserve. That is changing too, with 
women clerks beginning to gain ground. 
They too must make their way in a 
culture which is male to its core. The 
Draft Equality Code deals with creating 
and promoting equality of opportunity 
among chambers staff (in respect of 
whom chambers must of course comply 
with the legislation governing employ
ment relationships). From the point of 
view of a woman barrister, having a 
woman clerk on your side may be a big 
advantage, but it is more important that 

your clerk is on your side than that she 
is a woman. 
The institutional and cultural environment 
has changed considerably over the years, 
and particularly in the last ten years. The 
Bar Council has taken the lead in promot
ing policies which will improve equality 
of opportunity at the Bar. Such policies 
have, in varying forms and degrees, been 
in place at a significant cluster of leading 
sets of chambers for a number of years. 
They are gradually making a difference 
to the expectations of men and women 
alike as to 'how things are' at the Bar. As 
the numbers show, women formed half of 
those called to the Bar last year, and there 
is a prospect that they will be the benefi
ciaries of the lessons learned and taught 
by the women who have gone before 
them. As the introduction to the Draft 
Equality Code recognises, the benefits of 
equality of opportunity reach far beyond 
those whose potential it helps to realise, 
for in doing so it enhances the quality 
and standing of the Bar and ultimately 
the judiciary. 

Identifying the barriers 

Sharing some of the thoughts of young female advocates 

Kate O'Regan, judge of the Constitutional Court 

In her article in 2004 April Advocate 
23, Sharise Weiner SC drew atten
tion to the fact that despite approxi

mately half of all law graduates being 
women, the number of women who join 
and stay at the Bar remains 'startlingly 
low'. Tables A and B, below, compiled 
from General Council of the Bar statis
tics, shows that she is correct. As at 31 
December 2003, women comprised only 
3% of all silks and 11 % of those who had 
been at the Bar more than five years. 

After having been approached by 
Advocate to contribute an article com
menting on this fact, but acutely mindful 
of the fact that I have never practised at 
the Bar, I informally and confidentially 
approached a number of young women 
at the Bar and asked them some ques
tions. My respondents have all been at 
the Bar less than ten years, are from the 
Cape, Durban and Johannesburg Bars, 
and represent a demographic mix. I 
am deeply grateful to them for the care 
and thoughtfulness with which they 
responded to my questions. * 
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The questions I put to them, of course, 
constituted some likely hypotheses as to 
why it is that the number of women at the 
Bar is not growing more rapidly than it 
is. The hypotheses were culled from my 
interest in and reading on the subject of 
women in the legal profession over many 
years. I did not attempt to be exhaustive 
but at least to cover those which I thought 
the most important. The questions were 
the following: 

1 Are there discriminatory briefing pat
terns? 

2 Do clients show less confidence in 
female lawyers? 

* I must immediately say that the pur
pose of this article was to ask some 
women 'at the coal face' to probe 
possible answers to the questions. The 
topic is deserving of more thorough 
research, but that would take more 
time than I had available. It would be 
perhaps a suitable field for graduate 
research, or the Bar itself may be inter
ested in pursuing the question. 
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Endnotes 

I 	The Draft Equality Code may be found at 
the Consultation Papers and Responses 
link of the Bar Council website at 
www.barcouncil .org.uk. 

2 	Because the subject of this article is Women 
at the Bar, it does not deal with the distinct 
issues of other under-represented groups at 
the Bar and the ways in which these can be 
addressed. Achieving diversity and equality 
of opportunity of course depends on ensuring 
that the Bar becomes more heterogeneous in 
every way. 

3 I should like to thank Ruth Kirby, Karon 
Monaghan, Helen Mountfield, Heather 
Rogers and Jessica Simor for taking the 
time to discuss with me their views and 
experiences of the London Bar. This article 
draws on those discussions, but does not 
purport to reflect any views but my own. 

4 	FuU statIstIcs on women in the 
judiciary of England and Wales as at 
1 April 2004 are tabled at 
http:/www.dca.gov.uk/womjudfr.htm. 

5 This information is provided by the General 
Council of the Bar Record Office and can 
be accessed via the Bar Council website at 
www.barcouncil.org.uk. 0 

3 	 Do attorneys (male and/or female) 
show less confidence in female law
yers? 

4 Do senior advocates show less confi
dence in female lawyers? 

5 Are younger women more at a disad
vantage than younger men? 

6 Is the nature of work practice and 
working hours at the Bar inflexible? 

7 What is the relevance of the unequal 
division of labour in the household? 

8 	 What is the relevance of women 
choosing/ending up being primary 
caregivers of small children, elderly 
parents, etc? 

9 	 Do you have any ideas as to how 
things should be improved? 

The answers are illuminating, and, in 
some cases, surprising. The first point 
made in different ways by nearly all the 
respondents is the following: different 
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