
It is critical therefore that barristers, 
clerks and practice managers (and of 
course, solicitors) receive diversity 
training in order to break down long
established patterns of sexist alloca
tion of work. Chapter B of the Draft 
Equality Code deals with Fair Access to 
Work, and makes a set of recommenda
tions to enhance fairness and transpar
ency in the allocation of work. Practice 
management, or clerking, was tradition
ally (and in many chambers still is) an 
exclusively male - and very laddish 
- preserve. That is changing too, with 
women clerks beginning to gain ground. 
They too must make their way in a 
culture which is male to its core. The 
Draft Equality Code deals with creating 
and promoting equality of opportunity 
among chambers staff (in respect of 
whom chambers must of course comply 
with the legislation governing employ
ment relationships). From the point of 
view of a woman barrister, having a 
woman clerk on your side may be a big 
advantage, but it is more important that 

your clerk is on your side than that she 
is a woman. 
The institutional and cultural environment 
has changed considerably over the years, 
and particularly in the last ten years. The 
Bar Council has taken the lead in promot
ing policies which will improve equality 
of opportunity at the Bar. Such policies 
have, in varying forms and degrees, been 
in place at a significant cluster of leading 
sets of chambers for a number of years. 
They are gradually making a difference 
to the expectations of men and women 
alike as to 'how things are' at the Bar. As 
the numbers show, women formed half of 
those called to the Bar last year, and there 
is a prospect that they will be the benefi
ciaries of the lessons learned and taught 
by the women who have gone before 
them. As the introduction to the Draft 
Equality Code recognises, the benefits of 
equality of opportunity reach far beyond 
those whose potential it helps to realise, 
for in doing so it enhances the quality 
and standing of the Bar and ultimately 
the judiciary. 

Identifying the barriers 

Sharing some of the thoughts of young female advocates 

Kate O'Regan, judge of the Constitutional Court 

In her article in 2004 April Advocate 
23, Sharise Weiner SC drew atten
tion to the fact that despite approxi

mately half of all law graduates being 
women, the number of women who join 
and stay at the Bar remains 'startlingly 
low'. Tables A and B, below, compiled 
from General Council of the Bar statis
tics, shows that she is correct. As at 31 
December 2003, women comprised only 
3% of all silks and 11 % of those who had 
been at the Bar more than five years. 

After having been approached by 
Advocate to contribute an article com
menting on this fact, but acutely mindful 
of the fact that I have never practised at 
the Bar, I informally and confidentially 
approached a number of young women 
at the Bar and asked them some ques
tions. My respondents have all been at 
the Bar less than ten years, are from the 
Cape, Durban and Johannesburg Bars, 
and represent a demographic mix. I 
am deeply grateful to them for the care 
and thoughtfulness with which they 
responded to my questions. * 
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The questions I put to them, of course, 
constituted some likely hypotheses as to 
why it is that the number of women at the 
Bar is not growing more rapidly than it 
is. The hypotheses were culled from my 
interest in and reading on the subject of 
women in the legal profession over many 
years. I did not attempt to be exhaustive 
but at least to cover those which I thought 
the most important. The questions were 
the following: 

1 Are there discriminatory briefing pat
terns? 

2 Do clients show less confidence in 
female lawyers? 

* I must immediately say that the pur
pose of this article was to ask some 
women 'at the coal face' to probe 
possible answers to the questions. The 
topic is deserving of more thorough 
research, but that would take more 
time than I had available. It would be 
perhaps a suitable field for graduate 
research, or the Bar itself may be inter
ested in pursuing the question. 
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Endnotes 

I 	The Draft Equality Code may be found at 
the Consultation Papers and Responses 
link of the Bar Council website at 
www.barcouncil.org.uk. 

2 	Because the subject of this article is Women 
at the Bar, it does not deal with the distinct 
issues of other under-represented groups at 
the Bar and the ways in which these can be 
addressed. Achieving diversity and equality 
ofopportunity ofcourse depends on ensuring 
that the Bar becomes more heterogeneous in 
every way. 

3 	I should like to thank Ruth Kirby, Karon 
Monaghan, Helen Mountfield, Heather 
Rogers and Jessica Simor for taking the 
time to discuss with me their views and 
experiences of the London Bar. This aI1icle 
draws on those discussions, but does not 
purport to reflect any views but my own. 

4 	Full statIstIcs on women in the 
judiciary of England and Wales as at 
1 April 2004 are tabled at 
hup:/www.dca.gov.uk/womjudfr.htm. 

5 This information is provided by the General 
Council of the Bar Record Office and can 
be accessed via the Bar Council website at 
www.barcouncil.org.uk. 0 

3 	 Do attorneys (male and/or female) 
show less confidence in female law
yers? 

4 Do senior advocates show less confi
dence in female lawyers? 

5 Are younger women more at a disad
vantage than younger men? 

6 Is the nature of work practice and 
working hours at the Bar inflexible? 

7 What is the relevance of the unequal 
division of labour in the household? 

8 	 What is the relevance of women 
choosing/ending up being primary 
caregivers of small children, elderly 
parents, etc? 

9 	 Do you have any ideas as to how 
things should be improved? 

The answers are illuminating, and, in 
some cases, surprising. The frrst point 
made in different ways by nearly all the 
respondents is the following: different 
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Table A 

Advocates by Race & Gender: 2003 

White 	 Black Total 

Period of Male Female % Male 
the Time at 
the Bar 

Silks 262 6 2,2% 23 

More than 5 
682 83 10,9% 98years 

Less than 5 
243 53 18% 130years 

Source: GeneraL CounciL of the Bar 

Table B 
Advocates by Race & Gender: 2003 
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women have different experiences at the 
Bar. Moreover, as one puts it, 'the highly 
individualised nature of life at the Bar ren
ders any systemic kind of problem very 
difficult to address on an organisational 
level. ... Women experience the problem 
very differently, depending on the kind of 
field they practice in, the group they are 
in, the attorneys they attract. .. ' . The expe
rience of white women differs from black 
women, women who have had extensive 
experience in the legal profession before 
they come to the Bar differs from those 
who come straight from university, and 
experiences at the Bar vary from province 
to province. A related point is the follow
ing. There is not only one reason for the 
difficulties women face at the Bar. There 
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Female % Male Female % 

3 11,5% 285 9 3,1% 

23 19% 780 106 12% 

40 23,5% 373 93 20,1% 

o 	Silks 

• 	 More than 5 
years 

D Less than 5 
years 

Black 

Female 


are a range of reasons, and each of them 
affects different women differently. 

Another point made by several respon
dents was that a career at the Bar is dif
ficult and uncertain for all new advocates. 
One says: 'The simple fact of the matter 
is that it is really hard to start at the Bar 
and it is tough for everyone.' But all go 
on to say that it is harder or tougher for 
women. It may be that this fact deters 
more women than men from choosing 
the Bar as a career at all, though that is 
something that could only be ascertained 
with further research. 

Briefing patterns 
All identify briefing patterns as a prob
lem. Most of the respondents note that 

commercial law still remains largely the 
preserve of men, and that family law is 
the area where women are most likely 
to receive briefs . Some respondents note 
that the State Attorney's policy of actively 
seeking to brief black and female advo
cates has had some impact, though several 
comment that gender is not considered as 
important a factor as race and that black 
men are more likely to be briefed under 
these programmes than either white or 
black women. 

Client confidence 
The responses to this question are mixed. 
Some respondents say fmnly that there 
is not a problem with client attitudes. 
Indeed quite a few comment that some 
clients (the state, parastatals and some 
large corporations) now require attorneys 
to appoint black and female advocates 
and are actively contributing to changing 
briefing patterns. But quite a few respon
dents state that clients can be wary of 
female advocates. However, it was added 
that if the attorney and/or senior counsel 
demonstrates confidence in the advocate, 
that wariness in most circumstances dis
appears. Comments were also made that 
any initial wariness quickly disappears 
once they have worked with the client. A 
Canadian colleague, who headed the liti
gation department of a large Toronto law 
firm before being appointed to the Bench, 
to whom I put the proposition: 'Client 
resistance is probably a factor undermin
ing women lawyers' responded bluntly: 
'Rubbish. Clients love lawyers who pay 
attention to them and do a good job and 
don 't charge them an arm and a leg.' 

Attorney confidence 
Most respondents suggest that attorneys 
have less confidence in female advocates 
than male advocates. But it is recognised 
that this is a complex issue. 

• 	 Most attorneys are more confident 
working with advocates they know 
and trust. This fact creates a catch-22 
for new members of the Bar. As one 
respondent states: 'Clients and attor
neys want to work with people that 
they know or have confidence in. It is 
difficult to expect a client or attorney 
to risk large amounts of money or 
important cases in the hands of advo
cates they don ' t know.' Several note 
that successful, senior female advo
cates have sound working relation-
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ships with male and female attorneys 
and that once such relationships have 
been established, the practices of such 
female advocates flourish. 

• 	 Litigation is a very tough, do-or-die 
environment. As one commented: 
'It is partly related to the view that 
people have of litigation - aggressive, 
cut-throat, with the need ... to win at 
all costs.' This she comments leads 
even progressive and female attor
neys to continue to brief established 
advocates and to be reluctant to brief 
female advocates, who are new at the 
Bar. 

• 	 Nearly all recognise that there is a gen
der stereotype - according to which 
women are perceived as not being 
tough enough, or articulate enough, 
to argue cases - underlying the lack 
of confidence in female advocates. 
One respondent raises the problem of 
women being briefed as juniors and 
not being encouraged to argue mat
ters. She notes that this is not only 
about the confidence of others, but the 
confidence of the women themselves. 
A young woman advocate may need 
more encouragement to argue a case 
than a young man. The damage of 
stereotypes lies in the fact that we all 
inhale the air in which the stereotypes 
flourish, so both men and women play 
a part in perpetuating them. All the 
respondents feel that the stereotype 
needs to be challenged. Most also 
feel that one of the most successful 
ways for it to be challenged is for 
more women to succeed at the Bar. 
While only a few women succeed, it 
is easy to label them as 'exceptional'. 

Silks' confidence 
Several of the respondents attribute their 
success to good relationships with male 
senior counsel who 'focus on merit and 
recognise quality work when they see it'. 
However, they also point to the problem 
that it is often difficult to get the oppor
tunity to prove that you are able to do the 
work. Several point to the adoption of the 
new 'second junior' programme in terms 
of which all senior counsel are obliged to 
bring in a second junior from a disadvan
taged background at least once a year at 
their own expense. This, they comment, 
if adhered to by silks, should give more 
black women, in particular, an opportu
nity to work with silks. 
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Young men v young women 
All the respondents state that although 
it is tough for young men at the Bar, 
it is tougher for young women. Most 
respondents feel that their practice would 
have been busier if they were male. It is 
also agreed that it is ordinarily tough
er for young black women than young 
white women. One respondent notes that 
although she was ranked near the top 
in the country in the Bar exam during 
her year, her practice has been slow in 
developing, although the practices of her 
white male counterparts who excelled in 
the exams took off very quickly. She attri
butes this to her lack of connections with 
attorneys, senior advocates or clients. She 
comments: The new black women on 
the floor including myself are struggling 
along on legal aid briefs waiting with 
bated breath for any attorney to brief us 
in any matter so that we may pay our ever 
present bills ... ' . 

Inflexible working hours 
The response to this question is, some
what surprisingly, quite mixed. Everyone 
agrees that at times the demands of practice 
are overwhelming and involve working 
evenings and weekends, without a break. 
However, most also accept that being in 
control of one's own work allows one 
to have some flexibility. One respondent 
sums it up by saying that the hours are not 
so much inflexible as unpredictable. When 
an urgent matter comes along, everything 
else has to give way. Others also comment 
on the high work ethic of colleagues at the 
Bar and attorneys, in terms of which any 
unavailability is frowned upon. 'But', as 
one says, 'you don't have to practise like 
that and you can draw boundaries. I think 
it takes time to find your balance, to learn 
when and how to say no and how to make 
spaces in your life for other things that 
matter and are important. I think that if 
carefully managed, it is possible to work in 
a very flexible way and it can be an ideal 
job in this way. But you can never avoid 
the pressure of the job. It is inherently 
pressured at certain times and then it can 
be relentless.' 

Unequal division of labour in 
the household/primary 
caregivers 
None of my respondents has small chil
dren. All comment that the nature of life 
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at the Bar makes it particularly difficult to 
be a primary caregiver of small children. 
They note that advocates who are parents 
require supportive and flexible partners 
who are willing to spend time caring for 
small children, and the financial ability to 
employ caregivers. Many also comment 
on the absence of maternity or parenting 
leave and benefits as a disadvantage faced 
by female advocates but not by those 
working in the public service or even 
some large firms of attorneys. Several 
respondents also criticise the recently 
established rule of the Cape Bar prohibit
ing women from subletting their cham
bers when they are on maternity leave 
where there are other vacant chambers 
available. This rule was changed after 
an outcry and women are now afforded 
a rebate from Bar dues for a period of 
four months and allowed to sublet their 
chambers during their maternity leave. 
The rule is still considered inadequate by 
those respondents who mention it. 

Ideas for improvement 
All agree that as the number of women 
at the Bar grows, things will get better. 
But most also feel that positive steps need 
to be taken to address the concerns of 
women. Most importantly, it is asserted 
that we need to counter the gender stereo
type that men are better advocates than 
women, that 'men simply appear to com
mand more respect and thus engender 
more confidence', as one respondent puts 
it. As another says 'women's plight at 
the Bar will only be improved when the 
mindsets of clients, attorneys and senior 
counsel change'. There are signs that this 
deep-rooted social attitude is changing, 
but there is still much to be done. 

In addition to changing mind-sets, never 
a short-term project, there are practical 
things that could be done. 

Many comment positively on the steps 
the Bar, the State Attorney, some firms 
of attorneys and clients have already 
taken to encourage the development 
of 	new briefing patterns to include 
black and female advocates in the 
work from which they have been pre
viously excluded. Indeed, one respon
dent states that 'if the state attorney 
did not have an affirmative action 
briefing practice in favour of black 
advocates ... it is unlikely that I would 
have been able to sustain a practice in 
the past few years.' 
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• 	 Many also note that it is important 
for the Bar to take what steps it can 
to make it easier for female advocates 
to combine their careers with raising 
a family. It is in this context that the 
need to permit the subletting of cham
bers and permit rebates from Bar dues 
arises. 

One respondent also comments that 
it is important that the Bar seeks to 
establish 'ways of socialising with 
colleagues' which are not exclusive 
of women. She notes that many 
male advocates are not even con
scious of the male bias of much Bar 
socialising. 

• 	 The second junior scheme is also 
generally considered a good idea 
which will give young practitioners 
from disadvantaged backgrounds an 
opportunity to work on large mat
ters with senior advocates. For the 
second junior scheme to be effective, 
it is suggested, it should extend to 
commercial matters and briefs from 
private firms and not only apply to 
briefs from the State. 

• 	 The period of pupillage is also raised 
as a concern. Respondents note that 
for women with no financial sup
port a year of pupillage, even with 
the ability to earn something in the 
second six months, constitutes a real 
financial obstacle. 

• 	 Sexual harassment: only one of the 
respondents mentions this as a prob
lem, but she sees it as a serious prob
lem. In particular, she suggests that 
it would be helpful to have a group 
member appointed in each group to 
deal with issues of sexual harass
ment when they arise, so that they are 
dealt with initially internally within 
the group. 

• 	 One of the sub-textual concerns that 
arose is the challenge of working 
in a diverse workplace. As South 
Africans, we are very conscious 
of the need to embrace diversity 
and to learn to work together with 
each other in a constructive way. 
However, working with people of 
different genders, and from differ
ent backgrounds requires sensitiv
ity to difference. In an institution 
like the Bar, a loose affiliation of 
people sharing careers, sensitivity 
to difference and a commitment 

to identifying and removing barri
ers that face advocates needs to be 
fostered actively not only by the 
Bar Councils but also by advocates 
in their personal capacities and in 
their groups. 

Conclusion 

In my view, one of the ways to counter 
damaging stereotypes is to 'out' them 
as damaging stereotypes. The very fact 
that Advocate has thought it important 
to dedicate an issue to the question of 
women at the Bar and invited a range 
of comment on the topic is an impor
tant step in the right direction. And all 
the respondents indicate that they think 
things are improving. The brief survey 
of appearances at the Constitutional 
Court prepared by my clerk, Jason 
Brickhill (see inset box) indicates that 
we are moving, albeit slowly, in the 
right direction. More black and female 
advocates are beginning to appear at 
the Constitutional Court. Hopefully 
this trend will continue. 

I conclude with one of the most inter
esting facts to emerge from my mini
survey - the extent of job satisfaction 
the respondents to the survey display, 
despite their concerns about the expe
rience of women at the Bar. One con
cludes her remarks as follows: 'It is 
really important to encourage women 
to come to the Bar. It is hard enough 
making us stay once we get here but 
I know so many women who are too 
scared to come to the Bar in the first 
place. It is set up as this alienating, 
impressive, scary place and it is not 
easy to break into. But it really is worth 
doing, however hard it may be. It is a 
fantastic career, completely rewarding 
and exciting.' CD 

Failure to discharge 

burden of proof! 


'[71] Mr Malik remains a multi
millionaire despite leading evidence 
to suggest his net worth is zero.' 
R v Malik 111 CRR (2d) 55 
(BC - British Columbia Supreme 
Court) at 59. 
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