
A BAR TO WOMEN? 

Are the mountains moving? 

Vivienne Niles-Ouner, judge of the Natal High Court 

W hen I was first approached to 
write something about what I 
thought the reasons were for 

there being so few women advocates of 
more than five years seniority in prac
tice at the Bar, I was somewhat sur
prised. I was aware that in the 1960s, 
70s and 80s women had not proved 
themselves to be great 'stayers' at the 
Bar, but I thought that matters had 
improved considerably. I took out my 
list of the advocates in practice at the 
Natal Bar as at 15 April 2004 - both 
Durban and Pietermaritzburg - and, 
sure enough, of the 48 women mem
bers, only 14 have been in practice for 
more than five years, whilst only two 
are silks (all in Durban)! I compared 
the current numbers with those as at 
February 2002, and there is not a sig
nificant difference. At that stage there 
were 43 women members of whom I 1 
had been in practice for more than five 
years and one was a silk. During the 
intervening period, of the five years 
plus category, one has taken silk and 
two have left the Bar, whilst five of the 
under-five years category have contin
ued in practice. 

I hesitated to request the secretary of 
the GCB to calculate for me how many 
women there are practising nationally at 
the Bar who have done so for more than 
five years, but did manage to establish 
there are only 240 in total, of whom only 
14 are silks - three at the Cape Town 
Bar, two at the Durban Bar, three at the 
Pretoria Bar and six at the Johannesburg 
Bar. Given that there are now, accord
ing to Sharise Weiner SC's article in 
the 2004 April Advocate 23 some 306 
male silks in the country, ie 66 more 
than the total number of women at the 
Bar, I realise that there is still a problem 
relating to the small number of women 
who make practice at the Bar a lifetime 
career. Interestingly enough, though, 
according to information gleaned from 
the Judicial Service Commission, only 
four of the country's 26 women judges 
were silks when appointed to the Bench, 
whilst 11 were junior advocates. Given 
that there was a period (I think dur
ing 1994) after Jeanette Traverso SC's 
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appointment to the Cape Bench, and 
Karen Blum SC's retirement from prac
tice, during which there were only two 
women judges and only one woman silk 
practising at the Bar, one must surely 
conclude that the gender transformation 
of the Bench has considerably outpaced 
the gender transformation of the Bar in 
the last ten years. 

At risk of producing a piece replete 
with generalisation, I venture to sug
gest that the principal reason for the 
high 'drop out' rate amongst women is 
attitude - that of their colleagues, the 
attorneys, the public in general, and the 
women themselves - although there 
are obviously other reasons which have 
an influence on the matter. 

When I commenced serving articles of 
clerkship in Johannesburg in 1969, I 
was aware that women in the profes
sion were few and far between. I was 
one of two articled at 'my' firm - the 
other being my mother - and there 
were only three women out of some 30 
students in my part-time class at Wits. 
Women advocates were very rare birds 
indeed. In fact I recollect only ever 
seeing three in the time that T served 
articles, namely Hilda Ellison, Felicia 
Kentridge and Ruth Kuper. 

When I announced my intention to 
commence pupillage at the Durban Bar 

I was warned by a number of people 
both in and outside the profession 
that I should reconsider this decision 
as it was an extremely inhospitable 
environment for a woman, and that 
as sure as night followed day I would 
starve. I subsequently ascertained that 
there was, prior to my arrival at the 
Durban Bar on 1 August 1976, only 
one woman who had ever practised 
as a member of the Natal Society of 
Advocates, and that she had left the 
Bar some ten years before I joined. 
I have also been told by colleagues 
who were her contemporaries at the 
Bar that she was given a torrid time 
by some of the judges (and no doubt 
also by some of her colleagues) for 
no reason other than that she was a 
woman whose presence in the then 
male-only domain was resented. I felt 
this resentment too very soon after my 
arrival. As I was doing my traditional 
round of introducing myself to all the 
members of the Durban Bar, I was met 
with (mainly!) curiosity and surprise, 
but in two instances, outright hostil
ity. The gentlemen concerned, neither 
of whom is still at the Bar, wanted to 
know how I thought I could 'make it' 
when no other woman had done so at 
the Durban Bar, and informed me in 
no uncertain terms that the Bar was 
'no place for a woman'. There was a 
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third instance that I was not even aware 
of, and which has only recently been 
reported to me by one of my colleagues 
on the KwaZulu-Natal Bench. I was 
very reserved, and only ever set foot 
in the Bar Common Room in Fenton 
House about four times. One elderly 
member, so I hear, was so offended by 
my presence that he got up and left each 
time that I entered! I must say however, 
that after this 'welcome' I was never 
subjected to any behaviour by male 
colleagues which could be classified 
as 'hostile' or 'resentful', although I 
was from time to time subjected to 
treatment that was demeaning in con
sequence of my being a woman - such 
as when one of my male colleagues 
was consulting with clients after the 
lady who made the tea for the Group 
had already gone home for the day. He 
came into my chambers and said to me 
words to the effect of 'Vivienne, won't 
you be a darling, and go and make us 
a tray of tea' - which I declined to do. 
Frequently, also, I heard remarks to 
the effect that I may have a very busy 
practice, but it consists 'only of mat
rimonial work' - which was factually 
incorrect - the implication being that 
one was not really a 'proper' advocate 
and could never be 'really' successful 
unless one handled commercial work. 

It is this 'matrimonial practice' issue 
which I think causes women advocates 
to have the biggest 'hang-up'. It has 
for years seemed to be the attitude of 
far too many attorneys, including some 
women, that female advocates are good 
for nothing other than divorces, custo
dy and maintenance cases. Add to this 
the fact that many male advocates look 
down their noses at this type of work 
and state openly that they do not wish 
to do it, and the inferiority complex of 
the female practitioner is complete. I 
am sure that attorneys at least now feel 
free to brief women to do matrimonial 
work without reference back to their 
clients for prior approval. An attorney 
with a practice that was largely mat
rimonial (from choice!) informed me 
that he felt obligated to obtain the con
sent of his male clients before instruct
ing me! Although my own personal 
experience is not one of being largely 
excluded from commercial work - per
haps because I was frequently instruct
ed in such matters by attorneys who 
took the view that they would tell the 

client which advocate would be used 
and not the other way around - I regret 
to say that I have noticed that women 
advocates, no matter how competent, 
simply do not get their fair share of 
commercial work. I am informed by 
one of the Durban women advocates 
that there is far more of such work in 
the hands of women than used to be the 
case, but clearly not enough. 

Are there still attorneys who believe 
that a male advocate is more competent 
to handle such a case than a woman, 
and that there can be no reason for 
not briefing a man? When I had been 
practising for a couple of years, a uni
versity friend of mine serving articles 
at the State Attorney sent me a brief. 
He reported to me that when he took it 
for signature by one of the attorneys, as 
was the practice in that office, he was 
asked (vulgarly in no more than three 
Afrikaans words!) whether he was hav
ing an affair with me - there apparently 
being no other reason why a woman 
advocate should be favoured with an 
instruction! It surely cannot be about 
competence, but then what is it? 

If it is not the attorneys themselves 
who continue to be resistant, for what
ever reasons, to the idea of having 
their non-family law cases handled by 
women, then it can only be the atti
tude of the clients whom the attorneys 
do not wish to offend by instructing 
women. But very often it is the women 
themselves who must also share some 

of the responsibility for the attitudes of 
the attorneys and the public. Very few 
women advocates, even the exception
ally intellectually talented ones, ooze 
the self-confidence generally displayed 
by most successful male advocates 
- even those of the most mediocre tal
ent, and far too many of them do not 
speak loudly and clearly in court, so 
that it is often difficult to hear what 
they are saying when it is well worth 
listening to! This is what the attorneys 
and the public see. It is frequently 
said that 'everyone loves a winner', 
and it seems to me that if you appear 
to be one, even if you are not, you are! 
I understand, of course, that it is dif
ficult to know where to draw the line. 
If a male advocate is forceful and has 
a strong personality which he imposes 
on any given situation, this is regarded 
as an attribute worthy of praise and 
a positive characteristic. If a woman 
behaves in precisely the same way, she 
is regarded as aggressive, and likely 
to be regarded in a negative light and 
avoided. 

I believe there are also serious problems 
facing women who would love to pursue 
a long-term career at the Bar related 
to their traditional roles as wives and 
mothers. It is extremely demanding to 
be an advocate and it is equally demand
ing to be a wife and mother. Trying to 
be successful at both, I would imagine 
is extremely difficult. In fact, I think it 
must be quite exhausting. Whilst it is 

"... be a darling . . . make us a tray of tea" 
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undeniable that there are at least as many 
women graduating from our law schools 
as men, it seems to me that those who 
elect to become advocates and join the 
Bar do so in their mid to late twenties, 
and thereafter get married and in due 
course decide that they wish to have 
families - which requires them to give 
up practice, at least temporarily. Giving 
up any endeavour, even for a short time, 
places one at all sorts of disadvantages if 
one chooses to recommence that endea
vour and where motherhood ensues, the 
temporary absence is often one of many 
years. Perhaps an attorney would rather 
choose to establish a working relation
ship with a young male advocate in the 
hope that he is going to be around for 
many years to come, than establish such 
a relationship with a woman who is 
probably going to get married and leave 
the Bar to raise children before very 
long. Sharise Weiner SC referred in her 
article to one member of the Bar who 
said she found the work of an advocate 
patticularly well-suited to a woman with 
young children provided that she had the 
right support structure at home. I am not 
sure however that that situation would 
suit most attorneys. In my experience 
attorneys wish advocates to be at their 
beck and call at all times, and I have my 
doubts whether being a 'part-time prac
titioner/part-time mother' would lead to 
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great success at the Bar, unless the advo
cate is briefed by attorneys who are as 
understanding as her husband! I am, 
however, aware that there are exceptions 
who have been extremely successful at 
the Bar, and raised a family at the same 
time, such as our first two women judges. 
Significantly, in my view, no fewer than 
ten of the 14 women at the Durban Bar 
who have been there for more than five 
years have not had children. 

What then are the prospects of the sit
uation ever improving? I note with 
interest the remarks of Nirmal Singh 
SC in his article entitled The future of 
the KwaZulu-Natal Bar in 2004 April 
Advocate 5. He refers to 'the vestiges of 
skewed briefing patterns (based on race) 
during the apartheid era' still haunting 
the Bar. He does not mention however 
the skewed briefing patterns based on 
gender which have existed at our Bars 
over many decades and which are appar
ently alive and well to this day. 

Whilst I was writing this, I received a 
phone call from an attorney friend who 
served pupillage with me, but decided 
not to enter practice. I asked her why 
she had made this decision and her 
response was, 'Because I can't sit in a 
bar and tell people that I'm an advo
cate. Where was I going to get the work 
from?' A good question. 

Judge Anna-Marie de Vas interviewed by Yvonne Kemp 
for Advocate 

J udge Anna-Marie de Vos joined 
the Pretoria Bar in 1985, and 
was the first woman voted onto 

the Bar Council in 1991. She took silk 
at the age of 37 (the first woman to 
become a senior counsel at the Pretoria 
Bar) and was appointed to the Pretoria 
High Court Bench in 2001, not only the 
first woman to enter that august com
pany but at 41, also one of the country's 
youngest judges, male or female. 

An exceptional record, and hardly one 
that would support the suggestion that 
the Bar might not be quite as egalitarian 
in terms of gender as the Constitution 
it upholds. And indeed, one of the first 
comments Judge de Vos makes on her 
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own experience at the Bar is that the 
support and mentorship she's received, 
throughout her career, have been beyond 
her expectations. But she concedes, too, 
that perhaps she's been lucky. 

She's proud of her achievements. (To 
my mind, this is entirely proper - her 
CV is full of phrases like 'the first 
woman to do so-and-so'.) But she can't 
help being aware that it took until 1991 
for the first woman to be voted onto the 
Pretoria Bar Council. 'It's not even 15 
years ago,' she says. ' In fact, women in 
South Africa have only been allowed to 
practise law since 1923. The edict that 
prevented Ms Schlesin from practising 
law in 1909 and Ms Wookey from doing 
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It is well known that men operate on 
the 'old school tie ' network and that has 
always been the case. The late George 
Carman QC was being interviewed by the 
Master of Balliol College and the law tutor 
Theodore Tylor, and the latter is reputed to 
have said to him, 'So you want to go to the 
Bar. Do you have any connections, fairly 
or otherwise?' To which Carman replied, 
'None'. Whereupon Tylor said, 'Well, 
you'd better become a solicitor then'. 
Regrettably there is no strong camara
derie amongst women - although many 
women attorneys nowadays do send work 
to their female colleagues at the Bar. 
However, because women attorneys are 
also frequently slotted into the family law 
scenario, the advocates they brief tend 
similarly to be typecast. 

Perhaps it would be a good idea if 
the Bar were to be more pro-active 
in seeking solutions to encourage the 
flow of all classes of work to all junior 
members, irrespective of their gender or 
race. As Singh SC says, however, inno
vations are not likely to succeed without 
support beyond the Bar and a signifi
cant change in attitudes in general. But 
before women advocates can expect the 
attorneys and the public to change their 
attitudes and to believe in them without 
any hesitation irrespective of the class 
of work, they have to believe in them
selves and show it. Cl 

so in 1912 was overturned just over a 
century ago. Do you know why they 
weren't allowed to become lawyers? 
Judges Innes, Solomon, De Villiers (in 
the case of Ms Wookey) and Bristowe 
(in the case of Ms Schlesin) all held 
that the word "person" in section 20 
of the Cape Charter of Justice did not 
include women.' (I didn't know, and I'm 
speechless.) 

Discrimination based on gender in 
the legal world, Judge de Vos assures 
me, is alive and well. 'Of course, that 
shouldn't surprise anyone', she says. 
'Discrimination against women in the 
workplace is nothing new. What's new 
is that these days we don't think it's 
acceptable. There might be one or two 
people who still agree with Melius De 
Villiers when he said, in 1918: "It is 
absolutely most undesirable that women 
should be allowed to become practising 
members of the legal profession". But 
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