
undeniable that there are at least as many 
women graduating from our law schools 
as men, it seems to me that those who 
elect to become advocates and join the 
Bar do so in their mid to late twenties, 
and thereafter get married and in due 
course decide that they wish to have 
families - which requires them to give 
up practice, at least temporarily. Giving 
up any endeavour, even for a short time, 
places one at all sorts of disadvantages if 
one chooses to recommence that endea
vour and where motherhood ensues, the 
temporary absence is often one of many 
years. Perhaps an attorney would rather 
choose to establish a working relation
ship with a young male advocate in the 
hope that he is going to be around for 
many years to come, than establish such 
a relationship with a woman who is 
probably going to get married and leave 
the Bar to raise children before very 
long. Sharise Weiner SC referred in her 
article to one member of the Bar who 
said she found the work of an advocate 
particularly well-suited to a woman with 
young children provided that she had the 
right support structure at home. I am not 
sure however that that situation would 
suit most attorneys. In my experience 
attorneys wish advocates to be at their 
beck and call at all times, and I have my 
doubts whether being a 'part-time prac
titioner/part-time mother' would lead to 
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great success at the Bar, unless the advo
cate is briefed by attorneys who are as 
understanding as her husband! I am, 
however, aware that there are exceptions 
who have been extremely successful at 
the Bar, and raised a family at the same 
time, such as our first two women judges. 
Significantly, in my view, no fewer than 
ten of the 14 women at the Durban Bar 
who have been there for more than five 
years have not had children. 

What then are the prospects of the sit
uation ever improving? I note with 
interest the remarks of Nirmal Singh 
SC in his article entitled The future of 
the KwaZulu-Natal Bar in 2004 April 
Advocate 5. He refers to 'the vestiges of 
skewed briefing patterns (based on race) 
during the apartheid era' still haunting 
the Bar. He does not mention however 
the skewed briefing patterns based on 
gender which have existed at our Bars 
over many decades and which are appar
ently alive and well to this day. 

Whilst I was writing this, I received a 
phone call from an attorney friend who 
served pupillage with me, but decided 
not to enter practice. I asked her why 
she had made this decision and her 
response was, 'Because I can't sit in a 
bar and tell people that I'm an advo
cate. Where was I going to get the work 
from?' A good question. 

Judge Anna-Marie de Vas interviewed by Yvonne Kemp 
for Advocate 

J udge Anna-Marie de Vos joined 
the Pretoria Bar in 1985, and 
was the first woman voted onto 

the Bar Council in 1991. She took silk 
at the age of 37 (the first woman to 
become a senior counsel at the Pretoria 
Bar) and was appointed to the Pretoria 
High Court Bench in 200 I, not only the 
first woman to enter that august com
pany but at 41, also one of the country's 
youngest judges, male or female. 

An exceptional record, and hardly one 
that would support the suggestion that 
the Bar might not be quite as egalitarian 
in terms of gender as the Constitution 
it upholds. And indeed, one of the first 
comments Judge de Vos makes on her 
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own experience at the Bar is that the 
support and mentorship she's received, 
throughout her career, have been beyond 
her expectations. But she concedes, too, 
that perhaps she's been lucky. 

She's proud of her achievements. (To 
my mind, this is entirely proper - her 
CV is full of phrases like 'the first 
woman to do so-and-so'.) But she can't 
help being aware that it took until 1991 
for the first woman to be voted onto the 
Pretoria Bar Council. 'It's not even 15 
years ago,' she says. 'In fact, women in 
South Africa have only been allowed to 
practise law since 1923. The edict that 
prevented Ms Schlesin from practising 
law in 1909 and Ms Wookey from doing 
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It is well known that men operate on 
the 'old school tie' network and that has 
always been the case. The late George 
Carman QC was being interviewed by the 
Master of Balliol College and the law tutor 
Theodore Tylor, and the latter is reputed to 
have said to him, 'So you want to go to the 
Bar. Do you have any connections, fairly 
or otherwise?' To which Carman replied, 
'None'. Whereupon Tylor said, 'Well, 
you'd better become a solicitor then'. 
Regrettably there is no strong camara
derie amongst women - although many 
women attorneys nowadays do send work 
to their female colleagues at the Bar. 
However, because women attorneys are 
also frequently slotted into the family law 
scenario, the advocates they brief tend 
similarly to be typecast. 

Perhaps it would be a good idea if 
the Bar were to be more pro-active 
in seeking solutions to encourage the 
flow of all classes of work to all junior 
members, irrespective of their gender or 
race. As Singh SC says, however, inno
vations are not likely to succeed without 
support beyond the Bar and a signifi
cant change in attitudes in general. But 
before women advocates can expect the 
attorneys and the public to change their 
attitudes and to believe in them without 
any hesitation irrespective of the class 
of work, they have to believe in them
selves and show it. 0 

so in 1912 was overturned just over a 
century ago. Do you know why they 
weren't allowed to become lawyers? 
Judges Innes, Solomon, De Villiers (in 
the case of Ms Wookey) and Bristowe 
(in the case of Ms Schlesin) all held 
that the word "person" in section 20 
of the Cape Charter of Justice did not 
include women.' (I didn't know, and I'm 
speechless.) 

Discrimination based on gender in 
the legal world, Judge de Vos assures 
me, is alive and well. 'Of course, that 
shouldn't surprise anyone', she says. 
'Discrimination against women in the 
workplace is nothing new. What's new 
is that these days we don 't think it's 
acceptable. There might be one or two 
people who still agree with Melius De 
Villiers when he said, in 1918: "It is 
absolutely most undesirable that women 
should be allowed to become practising 
members of the legal profession". But 
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they're not exactly standing up to be 
counted. And De Villiers himself quali
fied his "absolutely most undesirable" 
by adding that there might conceivably 
be "a certain very useful limitation 
to this proposition." Obviously a man 
given to hyperbole, our De Villiers.' 

'And what about Judge Ryan? An 
American judge, who in 1914 or there
abouts said it would be "revolting to 
all female sense of the innocence and 
sanctity of their sex, shocking to man's 
reverence for womanhood and faith 
in women ... that women should be 
permitted to mix professionally in all 
the nastiness of the world which finds 
its way into courts of justice; all the 
unclean issues", under which the good 
judge mentions incest, rape, seduction, 
fornication, adultery, pregnancy, bas
tardy, prostitution, abortion, infanticide, 
impotence, divorce, and other "indecen
cies". None of which, of course, have 
anything to do with women. At least, 
not professionally - except for pros
titution, I suppose. These days people 
find these views so outdated as to be 
comical.' 

'So by the time you joined the Bar, there 
were no gender barriers?' I ask. 

Judge de Vos pauses to consider the 
question. At the time, she tells me, it 
wasn't important to her what the bar
riers were. Becoming an advocate was 
her life's ambition, and she was pre
pared to do whatever was necessary to 
succeed in this goal. She was also more 
than happy to be as manly as the legal 
tradition demanded. 

'In fact, I rather enjoyed it. It's not 
as if I had any female role models 
that I could follow. I became a lawyer 
because that was the career of choice 
in my family, and it so happened that 
my sisters and I had no one to emulate 
except men. And at first I wanted to 
prove that I could "outman" the lot of 
them. I thought my willingness to buy 
into this male world was an advantage. 
I thought it made me fit in. And it did. 
I fitted in admirably. But the first time 
someone called me "M'Lord" I realised 
that ultimately I couldn't fit in. At least 
not in that way. I'm not a "M'Lord". I 
can't be a "M'Lord". Yet it takes almost 
as much energy to be a "Milady" - or to 
not be a "M'Lord" - as it does to pass 
judgment in the most complex civil and 
criminal cases.' 

The trouble, in fact, is that discrimina
tion is supposed not to exist. The Bar is 
there whether you're a man or a woman. 
You pass the exams or you don't. And 
South Africa's Constitution outlaws dis
crimination of any kind. These are facts. 
Judge de Vos herself is living proof 
that the legal profession has eschewed 
discrimination against non-male legal 
practitioners. Or is she simply proof 
that people will confront almost any 
challenge in order to achieve what they 
most dearly desire? 

Why do so many women leave the Bar? 
I ask. What's it like for them? Is it just 
that they get married and have babies? 

Again there's a pause. 

'Well, for a while I enjoyed the mascu
linity. I liked the dress code, and it was 
important to fit in. But in the end, you 
realise that the dress code is a symbol, 
just like many of the other traditions. 
And what it's a symbol of is a world that 
is masculine, unashamedly masculine 
and unrepentantly masculine.' 

'There are a lot of consequences 
attached to this, and it takes time for 
successful women to see and confront 
these. You can't, for example, take it for 
granted that you'll have separate toilet 
facilities. You can't expect your pre
dominantly male colleagues to temper 
their language or their anecdotes during 
tea breaks where traditionally "anything 
goes". And you can't expect people to 
take you seriously if you wear orange 
lipstick, diamond earrings and mini
skirts in court.' 

'Think about the appearance of a court 
room, or the traditional advocates' 
chambers. What springs to mind is 
wooden panelling, leather, filing cabi
nets, dust and bad lighting. It's comfort
able enough, but it's also a very male 
ambience. The fact that it's so very 
much what you would expect reveals 
that this has never been challenged by 
women, who might create a very differ
ent atmosphere.' 

'And of course, the court room is no 
place for tears unless you're not part of 
the legal fraternity.' (I want to suggest a 
different word but nothing else sounds 
quite right, and I wonder why not.) 'I'm 
not saying that any of this is wrong. It's 
just not womanly. Or rather, there's just 
no room for anything that's womanly.' 

But is that enough to account for the 
fact that half the women who join 
the Bar leave it? What's the trouble? 
Surely all the advances of feminism 
and the exceptional safeguards of our 
Constitution give women enough pro
tection? 

'Oh, yes, of course. But the fact that we 
need that protection, in itself, is enough 
to drive many women into the kitchen 
or the nursery - or even the board room. 
And don't get me wrong. Superficial 
changes aren't going to get women to 
stay or come back. It's not just that 
women find urinals a bit unpleasant, or 
that being told you have more balls than 
your male colleagues is a bit of a back
handed compliment.' 

'It's that there's no room for a stance 
that isn't wholly, uncompromisingly 
male. I think women in law place a lot of 
emphasis on what men call the nuts and 
bolts of a situation - the practicalities of 
a case - whereas men tend to pay more 
attention to formal, theoretical details. 
Women may therefore short-circuit 
some of the formal requirements when 
they believe that justice requires speedy 
action. Men, on the other hand, may be 
both more conservative and more care
ful in ensuring that the formalities are 
in perfect order before permitting active 
steps to be taken. Each approach has 
its strengths and its drawbacks: what is 
important is that there should be a more 
or less equal disposition towards each. 
Attorneys, advocates and judges cannot 
avoid influencing one another, and in 
South Africa they have, for too long, 
heard only one viewpoint.' 

Judge de Vos is keenly aware of a 
responsibility towards other women 
in the legal profession. South African 
society, she believes, has not yet fully 
accepted that women (or black and 
coloured people) are capable of func
tioning adequately as advocates or 
judges. One consequence of this is that 
there is, for them, no natural progres
sion from easy to big and then diffi
cult cases. Few of them are therefore 
exposed to intricate work to the same 
degree as white male advocates, yet the 
country needs its lawyers to be strong, 
experienced people. If such women 
cannot be found because of this lack 
of exposure, appointments of inex
perienced candidates may, certainly 
initially, turn out to be disappointing, 
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and this may serve to strengthen the 
original misperception of women as 
unsuitable for the Bar and the Bench, 
thereby establishing a self-fulfilling 
prophecy whose predictions ultimately 
serve no-one. 
And yet it was a Solomon, not a 

Basic values 

Salome, who saw how easily moth
ers could be manipulated into serv
ing justice. It was a William, not a 
Wilhelmina Shakespeare, who said, 
through a woman pretending to be 
a man, 'The quality of mercy is not 
strain'd, it droppeth as the gentle rain 

Address of President Thabo Mbeki at the official opening of 
the new building for the Constitutional Court, Constitution Hill, 
Johannesburg, 21 March 2004. 

It was indeed right that this important 
event should take place on Human 
Rights Day, both to celebrate this 

day, and to emphasise the central role 
of the Constitutional Court in protecting 
the rights that our people won through a 
protracted and costly struggle. The fact 
that we meet only now, almost ten years 
after our liberation, officially to open 
this important building, underlines the 
fact that ours is a young democracy, an 
infant that we are still nurturing towards 
its maturity. 

The very history of this building attests 
to our people's sustained striving to 
address the legacy of the past and replace 
it with all the things we believe should 
define the new South Africa. 

As has been said, this is the site of an 
old fort - a citadel built to protect white 
minority rule. When it was used as a 
prison, it became a temporary home 
for many of our heroes and heroines, 
stretching from Mahatma Gandhi to 
those who were charged with treason 
in 1956. 

The decision was taken to locate the 
Constitutional Court on these grounds 
to make the categorical statement that 
our country had broken with its past of 
despotic and tyrannical misrule, and that 
henceforth, from here will issue decisions 
dedicated to the defence and advance
ment of liberty and human rights. 

The decision to locate our apex court at 
this place also had to do with yet anoth
er consideration. This relates to the 
national resolve to give new life to the 
centre of this major hub of our activities 
as a country, the city of Johannesburg. 

This too is part of the process of build
ing the new South Africa, given that 
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businesses and many among the bet
ter off fled from the city centre to 
the suburbs and new areas, as central 
Johannesburg began to change into a 
home for South Africans of all races, as 
it began to transform itself into a truly 
South African city. 

Constitution Hill makes the statement 
that central Johannesburg will continue 
to grow and thrive, no longer a place 
of segregation or of urban decay, but a 
leader in our country and continent as 
the city of the future. 

The formation of this new and magnifi
cent structure also gave us the opportu
nity to encourage and celebrate the 
creative talent of our people. It provided 
the time and space for the architects, 
workers in the plastic arts and landscape 
gardeners to give free reign to their 
imagination. And thus it has made the 
statement that all human beings have 
a soul, and are miraculous creations 
that are more than mere law-governed 
animals. 

It is also in this way that we seek to 
establish and entrench the understand
ing among all our people, and for all 
time, that we are building a system 
of justice that must define its justness 
by the extent to which it enriches and 
enhances our humanity. 

In a 1998 lecture, the David K Malcolm, 
Chief Justice of Western Australia, 
addressed the issue of the indepen
dence of the judiciary. Among other 
things he said: 

'In reality, a strong, independent judi
ciary forms the foundation of repre
sentative democracy and observance 
of the Rule of Law and human rights. 
[However] it is primarily the confi

. FORUM 

from heaven Upon the place beneath: it 
is twice blest; It blesseth him that gives 
and him that takes' . 
Must men forever be the interpreters 
of women, and of their conception of 
justice? Is this what the Bar means for 
women? m 

President Thabo Mbeki 

dence of the community in the legal 
system which encourages observance 
of the law .... [The practice of judicial 
independence] also relies on a com
munity perception that in resolving 
disputes between parties, the judiciary 
reflects and acts upon the basic and 
enduring values to which the commu
nity subscribes .... ' 

'If one accepts that the courts work 
through the voluntary acceptance of 
their authority by the community, the 
relationshi p between the courts and 
public must be reciprocal. This doesn't 
mean that the courts will decide cases 
by reference to every shift in public 
opinion. The courts and the judicia
ry must have the confidence of the 
community in order to maintain their 
authority. Apart from acting in accor
dance with their ethical obligations, 
the judiciary must also keep a 'weather 
eye' on community values in order to 
retain the relevance of their decisions 
to that community.' 

'(But over the years) a common set of 
moral or social values held by the com
munity (has) become harder to define, 
particularly in the context of our mul
ticultural society .. .It is arguable that... 
stability in the law and the longevity of 
a number of its basic tenets is part of 
the basis for its authority.' 

'For society to maintain its respect for 
the law, the law must bear relevanc~ to 
the society to which it is applied. There 
are many occasions upon which a 
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