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Some reflections on contemporary ethics 

Oitshitiso Mashigo, Johannesburg Bar 

The learned professions of law and 
medicine from time to time come 
into prominence before the pub

lic. In the ordinary routine of life, those 
who consult a lawyer, doctor or other 
professional person are not interested in 
raising questions affecting the relation
ship between society and members of 
such professions. But occasions arise 
when the calm which normally prevails 
in this area is disturbed because of some 
sensational incident or episode, which 
provokes thought amongst members of 
the profession and amongst citizens. 
Such upheavals have a dual role to 
play. On the one hand, they awaken 
us from deep-rooted slumber to think 
about basic ethical issues. I On the other 
hand, since such conflicts arise against 
the background of a traumatic incident, 
passions are suddenly aroused, which 
deprive us ' ... of the advantage of calm 
and dispassionate observation'.2 

The professions of law and medicine 
were looked upon throughout history, 
at the institutional level, as entities 
apart from their individual members. 
Their members, as components of an 
institution, always viewed themselves 
as markedly of social significance and 
commanded reasonably high social sta
tus. 3 In South Africa, lawyers played 
their due role in the freedom strug
gle,4 in social work and in legislatures.5 

Many of them won laurels in fields 
outside the discipline of law. Bryce,6 in 
his work, discusses the social history of 
the legal profession in the USA. Bryce's 
work presents an example of what the 
legal profession entailed in social terms, 
apart from providing a livelihood to its 
members.7 

Under the old values, the members 
looked upon themselves as a profes
sion, signified by the value of subordi
nating their individual interests to the 
interests of the society. Certain fac
tors, however, seem to have intervened, 
resulting in the blurring of the image. 
Let us take a few examples. In the late 
1960s a Bombay advocate, on a visit 
to the UK, was accused of shoplift
ing. To avoid a prolonged stay, which 

would have been necessary if he were 
to defend himself and avoid suffer
ing a consequential impounding of 
his passport, his solicitor advised him 
to admit guilt and receive 'a light 
sentence of fine'. To extricate himself 
from this unfortunate predicament, he 
pleaded guilty in summary proceed
ings in London, and as a consequence 
received 'a light sentence of fine'. 
The Bar Council of Maharashtra, of 
which the disgraced advocate was a 
member, on reading a newspaper report 
about the incident,S initiated proceed
ings against the lawyer on the ground 
that he had acted in a way which was 
unworthy of an advocate. HM Seervai, 
the then Advocate General of the State 
of Maharashtra, argued the case against 
him. The Bar Council, however, found 
' ... no reason to hold him guilty of pro
fessional or other misconduct'.9 The 
matter reached the Bar Council of 
India on an appeal filed by Seervai as 
Advocate General on the plea that both 
as a lawyer and Advocate General, his 
conscience was pricked and he could 
not live with the idea that a person 
convicted of pilferage, even in the 
aforesaid background, should move in 
the corridors of the temples of justice 
in his professional robes. 

The Bar Council of India found him 
guilty and directed that he be sus
pended from practice for one year. The 
advocate went on appeal before the 
Supreme Court. The court, invoking 
locus standi, held that an appeal by the 
Advocate General was not competent 
or maintainable and, on this prelimi
nary ground, ordered the restoration of 
the advocate's licence. ID 

The Bar Council of India did not pur
sue the matter any further. However, 
Seervai, under a sense of obligation 
which he owed to the profession, took 
steps to file an appeal and went to the 
Bar Council of India. The Bombay 
Bar praised him for upholding the 
dignity of the profession. The ques
tion is whether we have been able to 
preserve these values intact. The point 
to make is that during the past two 
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decades or so, many persons have 
come to think that professional values 
and mores have suffered a sea change. 
The awareness that lawyers, in the 
performance of their duties, discharge 
a social obligation, has gradually, 
though, imperceptibly, been declining. 

Another aspect about the profession 
which has strikingly come to the sur
face is the growing tendency to charge 
exorbitant fees. Jamshedji Kanga, an 
eminent Indian lawyer, tethered to the 
old values, cautioned in a lecture to 
law students that a lawyer is not a 
partner in the prosperity of his client 
and, if a client pays to his lawyer more 
than what the lawyer normally gets, 
he ceases to be his client's lawyer and 
becomes his employee. During recent 
years, at least in big cities, lawyers' 
fees have tended to reach astronomical 
proportions. But the quality of work 
does not seem to have risen to excel
lence of a corresponding order. It is 
this aspect over which the profession 
may like to ponder. 

It is also a matter of some concern 
that with the emergence of corpo
rate litigation and litigation against 
the State on a large scale, litigation in 
private matters seems to be suffering 
by neglect. Private clients cannot pay 
high fees. 11 Unlike the expenses of cor
porate litigation, the expenses incurred 
by private persons are not claimable 
as tax-deductible expenses incurred 
in the production of income. Thus, for 
corporations and big businesses, the 
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sky is the limit. The work, income 
and status of the legal aid practitioner 
do not match that of the commercial 
practitioner. The enterprise culture, 
as it penetrates the culture and ideol
ogy of practitioners, encourages such 
thinking and promotes an expectation 
that will produce the very effect that 
the legal aid practitioner seeks to 
avoid. The corporate lawyers attract 
the best talent,12 and other segments 
of the profession, even when the mem
bers are talented, do not receive much 
recognition. 

The diatribe against lawyers is as 
old as the legal profession itself. 
Shakespeare in King Henry VI face
tiously made the remark: 'The first 
thing we'll do, let's kill all the law
yers'. Of course, if this advice were 
to be accepted in South Africa, sec
tions 12 and 35 of the Constitution 13 
would become meaningless. To Lord 
Halifax is attributed the dictum: 'If 

Endnotes 
I 	 The debate about professional ethics 

continues, stimulated by the prolifera
tion of incidents such as over-charging, 
accepting a brief without the intercession 
of an attorney etc. Many agree, in the 
light of increasingly questionable activi
ties, that there is lack of concern about 
ethics in professional life. That in itself 
is a matter of ethical dispute. 

2 	 Lord Greene MR in Yuill v Yuill 1945 (1) 
All ER 183 (CA) at 189A. 

3 	 See James Bryce The American 
Commonwealth Vol 11 (Macmillan 1890) 
506-7. The author refers to the members 
of the American Bar, who like their 
French, English and Scottish counter
parts, form part of the intellectual elite. 
I cannot refrain from commenting that 
there is a difference between being one 
of an elite and being elitist. The former is 
an objective statement of fact, referring 
to one of a relatively small number of 
the most highly capable and knowledge
able personnel in a specific area of life. 
'Elitist' refers to an attitude in a member 
of the elite. He believes that, being one 
of the special few, it is right and proper 
that he should be treated in a special 
way, because he so deserves. Thus to 
be an advocate, and belong to an elite 
is a healthy status, unless one day (and 
I hope that day never comes), there is 
unrelenting pressure to remove all spe
cialists from society permanently. 

4 	 The legal profession in a country plays a 

laws could speak for themselves, they 
would complain of lawyers in the first 
place'. Not all such adverse remarks 
can be taken literally. They represent 
an extreme point of view. But, still the 
world would be a happier place to live 
in if professional standards could be 
maintained. 

One feels tempted to go back a hun
dred-odd years. In 1875-76 Rashbehary 
Ghose delivered the Tagore Law 
Lectures, The Law of Mortgage in 
India. At the conclusion of his lectures, 
he addressed his audience consisting 
mostly of lawyers, and uttered these 
memorable words: 'I must, however, 
warn you that laborious days are not 
always crowned with riches or honour, 
for the race is not invariably to the 
swift, nor the battle to the s{rong, and 
professional distinction may be won in 
more ways than many of you perhaps 
imagine. But a higher guerdon awaits 
those who pursue learning for its own 

formidable role in the political life of that 
country and South Africa is no exception. 
Amongst them is Duma Nokwe who 
became the first African to be admit
ted to the Johannesburg Bar in 1956. 
Duma Nokwe, like Nelson Mandela and 
Oliver Tambo, was a leading member 
of the African National Congress Youth 
League. Joe Slovo, after practising for 
twelve years at the Johannesburg Bar, 
became engaged in the freedom struggle, 
dedicating his energies to the work of the 
African National Congress and the South 
African Communist Party. So it was with 
Bram Fischer whose membership of the 
Communist Party was known amongst 
his colleagues at the Johannesburg Bar. 
There are others whose names I might 
have omitted, and no jaundiced infer
ence need to be drawn that they are less 
important. 

5 	 Commenting about 19th century America, 
Bryce op cit note 3 at 505 states' ... both 
in Congress and in most of the State 
legislatures the lawyers outnumber the 
persons belonging to other walks of 
life.' I do not think that the situation has 
changed drastically in any other country. 
Even if the number of lawyers might 
have dropped, their clout and influ
ence remain undiminished. The legal 
profession, in particular the Bar, as an 
organised institution, while not directly 
a part of the government, considerably 
influences politics and society. 

6 	 Bryce op cit note 3 at 508. 

sake, and I invite you to join that noble 
band to which so many are called and 
so few are chosen, for the dust of daily 
life tends to deaden those finer senti
ments to which life should owe its sav
iour. I do not by any means ask you to 
live in cloistered seclusion, detached 
from the world and all its pursuits, but 
do not be too eager in the chase for 
money, position or power. For, believe 
me, you cannot fall into the habit of 
prizing low and gross ideals without 
suffering deterioration in your intel
lectual as well as moral fibre. Learn, 
therefore, betimes to labour and to 
wait, and if you are ever tempted to 
join in the fierce hunt after the vulgar 
prizes of the world, remember that, 
after all, the successful man as he 
is called is not infrequently "a poor 
player that struts and frets his hour 
upon the stage, (a)nd then is heard no 
more" '. 

7 	 The details of day-to-day practice often 
seem trivial, repetitious, and boring even 
to us whose livelihood depends upon 
them. It is a laborious task that demands 
patience and skill to pick jewels out of 
mountains of junk. 

8 	 On the basis of the news item in the 
Times of India, 27 August 1966, the Bar 
Council of Maharashtra in exercise of its 
power under s 35 of the Advocates Act, 
1961 issued a notice to the appellant, Adi 
Pherozshah Gandhi, to face an enquiry 
into his conduct by its disciplinary com
mittee. 

9 	 Adi Pherozshah Gandhi v HM Seervai, 
Advocate-General of Maharashtra, 
Bombay Civil Appeal No 2259 of 1969 
at 1, para 3, the judgment of Hidayatullah 
Cl 

10 	The conclusion reached by the court 
did not touch on the merits of the 
appellant advocate's plea. The court 
found , on a technical basis, that the 
Attorney-General was not a 'person 
aggrieved' within the meaning of s 
37 of the Advocates Act even on the 
narrow ground and the appeal filed by 
him before the disciplinary committee 
of the Bar Council was incompetent. 
Refer to plO at paras 35-6 of the 
judgment. See also the judgment of 
Lord Denning in Attorney-General of 
the Cambia v Pierre Saar N. lie 1961 
CA 617 at 634-5 wherein it was stated 
that an Attorney-General could not pose 
as a 'person aggrieved' in the case of 
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an advocate acquitted in a disciplinary 
hearing. However, in certain instances , 
the Attorney-General, it was held, could 
be a 'person aggrieved' . 

II 	The client would be grateful to the 
lawyer for a service based on trust, 
confidentiality and independence rather 
than upon competition and economic 
choice. The chairman of the Bar Council 
of England and Wales, Desmond 

Fenell QC, put it succinctly that ' ... 
justice cannot be measured in terms of 
competition and consumerism: justice 
in terms ofa consumer durabLe; it is the 
hallmark of a civilized and democratic 
society' in The Times, 3 July 1989. The 
broad middle class of South African 
society, although not indigent, cannot 
afford the fees that practising lawyers 
usually charge. 

Integrating IT into legal practice: 1 


Steve Kirk-Cohen SC, Cape Bar 

The last ten years have seen a nota
ble change in the appearance of 
most chambers. In almost every 

secretarial area, desks bristle with IT 
equipment in the form of PCs, monitors, 
printers and telefax machines. Counsel's 
chambers similarly sport PCs, frequent
ly linked to the internet, and - equally 
frequently - linked to legal databases 
which provide counsel with access to a 
large number of electronic publications 
such as the statutes, SALR, or the All 
SA Law Reports. 

Yet sadly, for all this burgeoning of 
IT equipment, many advocates have 
failed to integrate IT into their practices. 
Granted, by now most know how to turn 
on a PC, and a number know how to 
research the SALR electronically. Some 
even know how to type. But largely 
the IT equipment in chambers is under
utilised, and most remain unaware of 
the extent to which IT can successfully 
be integrated into practice at the Bar. 

In this, the first of a series of arti
cles, I hope to bring some insights into 
the ways in which you can increase 
your productivity and efficiencies by 
increased reliance on IT equipment, 
most of which you probably already 
have connected up in your chambers. 

The immediate focus will be on word 
processing. Future articles will touch on 
topics such as: 

• Spreadsheets 

• Networks and databases 

• Internet 

• Personal information management 

• Time management 

• Document storage 

• Getting mobile with IT 

• Presentation of evidence 

At a rough estimate, in excess of 90% 
of the application of PCs in chambers is 
to generate word-processed documents. 
Virtually all documents that emanate 
from chambers - pleadings, affidavits, 
heads of argument, opinions, etc - are 
typed up by a legal secretary on a word 
processor. And this percentage is not 
going to change. For the foreseeable 
future of legal practice at the Bar, the 
word processor will remain counsel's 

workhorse. 


From this single proposition, a sim

ple and inevitable conclusion follows: 

counsel who wish to integrate IT mean

ingfully into their practices must first 

learn to type. 


If I am asked (as I frequently am) to 
isolate one piece of IT advice for a 
colleague who wishes to put his or her 
computer to better use, it is invariably 
this: learn to type. You can't integrate 
your computer into your legal practice 
until you can type faster than you can 
write because, until you can, you will 
always choose to write when the pres
sure is on, rather than type. Once you 
can type faster than you can write, you 
have crossed a bridge and are well on 
your way to being truly computer liter
ate. And the faster you can type, the 
more you will be able to achieve. Until 
you get there, you will always be fight
ing an uphill battle. 

So how does one go about learning 
to type? The simplest answer (but for 
some reason the one to which there is 
almost the most resistance) is that the 
best way to learn to type is to go to the 

12 	 Bryce op cit note 3 at 508 . 
13 	 Constitution of the Republic of South 

Africa Act 108 of 1996. Section 12 
refers to the right to freedom and 
security of the person with a right to 
bodily and psychological integrity. 
Section 35 contains a cluster of rights 
aimed at ensuring fairness of the 
criminal justice system to arrested, 
detained and accused persons. CO 
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professionals and ask them to teach 
you, the same way that they taught your 
secretary, on a 'sight and sound' course. 
This will involve going after hours to a 
college of sorts, where you will prob
ably have the dubious pleasure of being 
the oldest student in the class, and - if 
you are male - probably one of a kind. 
But you will learn to type, and type 
using all ten fingers. A simple sight and 
sound course can easily get you up to 
20 or 25 words per minute, using all fin
gers, without looking at the keyboard. 
And that is all you need. 

Having completed your course at 25 
wpm, you will discover two things. 
Firstly, you are able to type as fast as 
you can write. (Writing speeds vary, but 
25 wpm is about average.) As an added 
bonus, you will be able to read what you 
have typed. Secondly, with your fingers 
on the correct place on the keyboard, 
you will simply pick up speed the more 
you practise. 

Of course it is possible to learn to type 
apart from formal 'sight and sound' 
tuition. But when you see a typist tin
kling the ivories at seemingly impossible 
speeds, you will almost invariably find 
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