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AFT recognised by 
constitutional amendment 
Institutionalised apartheid and gender 
discrimination have resulted in a predom
inantly white male Bar. Whilst there can 
be little doubt that the proportion of black 
and female practitioners has increased 
rapidly - percentagewise - over the last 
ten years, their representivity remains low 
compared to broader society. In October 
2001, a special general meeting of the 
Johannesburg Bar amended the constitu
tion to ensure that 50% of the members 
of the Bar Council are black and 25% 
women. The amendment furthermore 
provides that half of the silks on the Bar 
Council should be black and 25 % should 
be women, provided there are sufficient 
nominated candidates. There is also a 
'drop-down clause' which provides that if 
there are insufficient silks to fill these cat
egories, the overall requirement of 50% 
black and 25% women should be made 
up by juniors falling into those categories. 
Despite the Bar Council's being increased 
from 12 to 24 members, this resulted in 
the virtual total exclusion of white male 
juniors from election to the Bar Council 
due to insufficient black and female silks 
standing for election. A further difficulty 
is that a number of black and female can
didates are declared elected without the 
necessity to garner votes because of the 
insufficient number of candidates to force 
a contest. This in turn detracts from the 
credibility of the process. A fundamen
tal criticism of this dispensation is that 
although black and female participation is 
guaranteed by means of 'quotas' the elec
tions would of necessity be dominated by 
white male voters deciding which black 
and female candidates are elected. If the 
minority of black and female members 
are to enjoy the type of representation 
that they would have had if the disparity 
in numbers, borne of past discrimination, 
had not existed, then these minorities 
would have had an at least equal say in 
the election of Bar Council members. 

Matters came to a head following the 
2002-03 Bar Council elections, when 
a large contingent of newly elected 
black and female Bar Council members 
declined to serve their terms of office on 
the basis of a crisis of legitimacy. Some 
were persuaded to serve whilst other 

new members were co-opted, so that the 
important work of the Bar Council could 
be done. 

The abovementioned constitutional dis
pensation has its own sunset clause, 
and ceases to apply prior to the 2004-05 
Bar Council elections unless extended 
or a new dispensation is adopted. That 
would mean a return to a 12-member Bar 
Council without quotas. 

A committee consisting of Loxton SC, 
Marcus SC, Woodward SC, Sutherland 
SC, Semenya SC, Maleka SC and 
Mtshaulana was appointed by the chair of 
the Bar Council to propose amendments 
to clause 12 of the constitution. This 
process resulted in two proposals. One, 
proposed by Loxton SC and Sutherland 
SC, was similar to the current quota 
dispensation, save that the Bar Council 
would be reduced to 16 members (eight 
senior and eight junior) and the drop
down clause would be abolished. The 
other proposal, sponsored by Semenya 
SC, Maleka SC and Mtshaulana, was 
based on the concept of a 'partnership' 
between Advocates for Transformation 
(AFT) and the Bar. This would involve 
half the members of the Bar Council 
being nominated by AFT and the other 
half being elected by the members of 
the Bar. Proponents of the AFT pro
posal argued that, in this manner, half 
the members of the Bar Council would 
be nominated by an organisation (the 
only one within the Bar) that champions 
transformation. AFT's membership is 
open to all members of the Bar who sup
port this objective. Opponents of the AFf 
proposal argued that it was essentially 
undemocratic and would result in AFT 
nominees enjoying equal power on the 
Bar Council to their elected counterparts, 
without being accountable to the general 
body of members. The AFT proposal 
had the virtue of ensuring representation 
on the Bar Council which was not dic
tated by the white male majority in the 
Bar's ranks. An important consideration 
was that the 'partnership' between AFT 
and the Bar, at Bar Council level, would 
ensure the full participation of black 
leaders. The AFf proposal was further
more intended as an interim measure for 
a limited period of two years, with its 
own sunset clause. 

Shortly before the special general meet
ing held on 9 September 2004, Wim 
Trengove SC advanced a third pro
posal. This proposal involved giving 
black and female members weighted 
votes so that the impact of their votes 

would more closely approximate the 
situation, which would have pertained 
if they had had greater representivity in 
the ranks of the profession. 

Following a lively debate, which saw the 
AFT sunset clause being amended so 
that it would apply for only one year, and 
the withdrawal of the third proposal in 
response thereto, the AFT proposal was 
carried by a substantial majority. 

Since AFT has a presence at other Bars, 
all eyes will be on these Bars, which 
face similar issues. 

WITS/RAU Open Day 
On 22 September 2004 the Johannesburg 
Bar - for the first time in its history 
- hosted a group of mainly final-year 
LLB students from the Wits and RAU 
law faculties. The three main purposes 
of doing so were: 

- to ensure that the most talented LLB 
graduates considered the Bar as a 
career choice; 

- to assist students in making an 
informed choice as to whether they 
were suited to a career at the Bar and 
if so, when they should best com
mence with pupillage; and 

- to advance transformation, by assist
ing black LLB graduates in particu
lar, to make informed choices by 
advising them of the assistance avail
able through pupillage and beyond. 

Over the past decade, as the number 
of LLB graduates has exceeded places 
available for articles of clerkship with 
attorneys, the Johannesburg Bar with its 
'open-door policy' of accepting every 
applicant for pupillage has attracted a 
large number of graduates with little 
prospect of passing the Bar exam and 
even less - if they managed to do so - of 
succeeding in practice at the Bar. These 
graduates would leave the Bar disil
lusioned and often with a debt burden 
accumulated over the unpaid six-month 
period of pupillage or repeated periods 
of pupillage and an unsuccessful stint at 
the Bar. The Johannesburg Bar would in 
turn have to write off debts in the form of 
unpaid subscriptions and rental , while its 
resources intended for the pupillage and 
training of young advocates were being 
strained, and to some extent wasted, on 
candidates with little hope of success. 

The phenomenon of 'no hopers' choos
ing pupillage as the avenue of last 
resort, after failing to secure articles or 
a position in the public or private sector 
as prosecutors or legal advisers, was to 
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a significant degree addressed by the 
introduction of the one-year pupilage 
in 2004. It resulted in the lowest annual 
intake of pupils for many years, and it is 
widely hoped and expected that the pass 
rate amongst these pupils will be much 
higher than in previous years, and that 
their chances of success after admission 
to the Bar, much greater. 

Experience has shown that graduates 
from lesser-known universities, those 
with poor results from any university, 
and those lacking any prior relevant 
experience after graduating, have the 
slimmest chance of success in pupillage 
and in practice. This was one of the 
central messages conveyed to law stu
dents attending the Johannesburg Bar's 
inaugural open day for Wits and RAU 
students. Following the success of this 
initiative, it is intended that students 
from other universities will be invited 
to participate in 2005. 

Most of the students were brought to 
the Johannesburg Bar Council's admin
istrative offices in Sandton by bus, 
where they were welcomed over tea, 
coffee and pastries. After a brief wel
come by convenor Craig Watt-Pringle 
SC, they were introduced to retired 
SCA and Constitutional Court Justice 
Johann Kriegler, who gave a broad 
overview of the advocates' profession 
and life at the Bar. Judge Kriegler 
combined his signature passion for the 
profession with dire warnings of the 
exacting professional and ethical stan
dards imposed, the commitment to hard 
work and dedication required, often at 
the expense of family and private life 
- and of the fact that whilst success
ful advocates enjoy a good living, this 
was not the place to become as rich as 
many businessmen do. Judge Kriegler, 
the patron of advocacy training at the 
Johannesburg Bar, is a greatly val
ued asset to our pupillage system and 
invaluable for the continued training of 
young practitioners. 

Following on Judge Kriegler's interest
ing address was the far more mundane 
issue of legal practice at the Bar with 
the emphasis on the distinction between 
the Bar and the attorneys' profession. 
This is a distinction not always under
stood, even by final-year LLB students. 
Ditsh Mashigo, a member who com
menced practice last year, spoke about 
the challenges facing a junior setting 
up a new practice at the Bar. Sharise 
Weiner SC then spoke on the more 
formal aspects of pupillage, including 

the Marnewick course, pupil/mentor 
relationships, the syllabus and exami
nations. In her inimitable style, Sharise 
was able to make even these dour 
topics come alive. Andre Gautschi SC 
explained to the students that, whereas 
it had long been believed that courtroom 
advocacy could not be taught, we now 
knew that this was not so. He explained 
how, making use of a system origi
nally pioneered by the Australian Bar, 
adopted by the English and Scottish 
Bars, and adapted to our needs, those 
involved in advocacy training in this 
country had always been amazed at 
the swift progress that a pupil could 
make over a weekend training session. 
Nadine Fourie, a junior member of the 
Bar who benefited from the advocacy 
training programme, spoke to students 
about her experiences and of the tre
mendous support and collegiality that 
she had enjoyed since practising at the 
Bar - perhaps remarkable for a profes
sion defined by the independence of 
its members, who competed with one 
another on a daily basis. 

Patric Mtshaulana, an executive mem
ber of Advocates for Transformation 
(AFT), addressed the students on trans
formation at the Bar and emphasised 
that, whilst the Bar and AFT in particu
lar were pursuing a number of initiatives 
aimed at assisting previously disadvan
taged young practitioners, there was no 
substitute for hard work and dedication 
and no guarantee of success. 

During the finger lunch that followed, 
students indicated that they had enjoyed 
the open day and had learnt much from 
it. The organisers also learnt much from 
the exercise and will build on it in the 
new year. 

New silks 
Koos van Vuuren SC 
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Jacobus Lodewikus Coetzee Jansen van 
Vuuren was born on 19 December 1950 
and matriculated from the Schoonspruit 
High School, Klerksdorp, in 1968. He 
performed military service during 1969 
and enrolled as a student at the University 
of the Orange Free State in 1970. He 

obtained his LLB degree in 1974 and 
was admitted as an advocate on 24 
April 1975. He joined the Department of 
Justice as a prosecutor in Bloemfontein 
and was transferred to the commercial 
staff of the Attorney-General's office 
in Johannesburg as a state advocate. In 
1979 he was promoted to the post of 
senior state advocate. 

Koos joined the Johannesburg Bar on 
5 July 1982 and took silk in November 
2003. Since 1995, he has been an 
examiner in criminal law and proce
dure as a member of the National Bar 
Examination Board. He is married to 
Yvonne and the couple has four chil
dren - a daughter studying a BSc at the 
University of Pretoria, and three boys 
(triplets) in Grade 11. He enjoys read
ing, hiking and road running, and has 
completed a number of Comrades' and 
Two Oceans' marathons. 

lan Zidel SC 

lan John Zidel was born in 1953 and 
matriculated from Greenside High 
School in 1970. Thereafter he attended 
the University of the Witwatersrand, 
graduating in 1977 with the BA LLB. 

After completing articles and being 
admitted as an attorney, Ian was appoint
ed a partner at Fluxman & Partners, 
where he practised for four years. In 
1982 he was admitted to the Bar, where 
he has practised ever since. 

lan is married to Arlene, and has two 
children: a son, Darren (25); and daugh
ter, Terri (23). 

Colin Lamont SC 

Colin Lamont was born in 1951, and after 
obtaining the degrees BA and LLB from 
the University of the Witwatersrand, 
joined the Bar in 1975. 

Colin has built a thriving practice, 
inspired by his master, Dirk Marais, and 
other members of the Island Group. 

He has two children, one a CA in 
Denmark and the other a student at 
Colin's alma mater. 

Colin's interests include sport; in par
ticular, sailing and swimming. 
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Nick de Vos se 
Nick de Vos was born in 1951 and 
after attending CBC (Pretoria), where 
he was vice head boy, he matriculated 
in 1968. Nick performed his nation
al service in the SA Navy in 1969. 
Thereafter he attended the University of 
the Witwatersrand, graduating with the 
degrees of BA and LLB in 1974. 

In 1975 Nick came to the Bar, where 
he built up a diverse practice. He now 
specialises in the fields of medical neg
ligence and personal injury. 

Nick has two children: a daughter Claire 
(24), and a son, Luke (22). He lives on his 
private game farm in Broederstroom. 

Bev Fourie se 
Beverly Fourie graduated from the 
University of the Witwatersrand with 
the degrees BA and LLB, having c1erked 
for the late Judges Nicholas and Margo 
whilst completing her LLB part-time. 

Bev came to the Johannesburg Bar in 
1982, where she has built a specialist 
family law practice. 

Bev is a Fellow of the International 
Academy of Matrimonial Lawyers, and 

has served a term as governor for Africa 
in 1998-99. She is also a member of 
Reunite International Child Abduction 
Centre, assisting parents of abducted 
children and with international contact 
issues. 

Her interests are architecture, wildlife 
and the environment. 

We remember ... 
The late Judge 
Peter Schutz 

Judge Peter Schutz, for many years a 
leading silk at the Johannesburg Bar, 
then a judge of the High Court in 
Johannesburg, and, for the past ten 
years, judge of the Supreme Court 
of Appeal in Bloemfontein, died in 
Johannesburg in August 2004. He was 
71 and was due to retire next year. Louis 
Serrurier SC gives a personal account 
of his recollections of Peter Schutz. 

Peter Schutz, despite his erudition, was 
a very down-to-earth man. He would 

not tolerate cant or pretensions. His 
mind worked along the same lines: first 
to simplify in order to identify the bare 
bones of any problem; and then to apply 
remorseless logic. 

I got to know Peter, as is often the case 
in our profession, from working with 
him. 

Schutz was in a matter involving fairly 
complicated questions of company law. 
The matter was going on appeal, and 
Schutz was in chambers and had pre
pared to start work on the heads in 
January. I happened to be in chambers 
in late December when attorney Keith 
Lister put his head into my chambers 
and asked me if I would act as Schutz's 
junior. 

This was manna from heaven. I gladly 
accepted the brief and explained to 
Schutz that I wished to go on holiday 
but would be back in late December. He 
said to me, in his rather gruff way, 'Be 
at my house at 9hOO on 1 January'. 

I reminded him that 1 January was the 
day after New Year's Eve and that I, 
and probably he, would not be in any 
condition to grapple with the complexi
ties of company law on 1 January. He 

'Trevor Foster 

Financial Investigations 


Litigation Support • Strategic Tax Advice 

Breach of Contract • Business Interruption • Business Valuation • Child 

and Spousal Support • Companies Act Enquiries • Construction Claims 

Consulting • Copyright, Trademark and Trade Secret Cases • Cost Estimation 

• Damage Assessment • Discovery • Fraud and Embezzlement • Incremental 

Cost • Investigative Accounting • Liquidations/lnsolvencies • Lost Earnings 

• Lost Profits • Marital Dissolutions • Tracing/Apportionment of Assets • 

Patent Infringement • Tax • Time Value of Money 
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