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Silk: why it should go 

Owen Rogers SC, Cape Bar 

Ihave often wondered why there has 
been so little questioning of the insti
tution of silk in South Africa. This is 

all the more curious now, given that in 
its country of origin its continued exis
tence is under attack. Here, the institu
tion might readily be described in terms 
which would make it a prime target for 
attack: rooted historically in the English 
monarchy, a colonial relic, elitist. Perhaps 
it is not in the nature of lawyers to expose 
their rules and traditions to the light of 
rational and critical analysis unless chal
lenges come from without - as in the case 
of the Competition Commission. 

Let me say at once that no institu
tion should be assumed to be bad just 
because it is old. Equally, though, age 
does not on its own justify an institu
tion's survival. Let us remember that 
many generations of lawyers took the 
exclusion of women from the profession 
for granted. In the case of silk I am con
vinced that we do not need it. And unlike 
the barrister's wig (an uncomfortable 
but perhaps otherwise harmless piece 
of frippery), its continued existence is, I 
think, unhealthy. 

I take it as axiomatic that the existence 
of silk cannot be defended merely as 
an accolade or honour for the recipient. 
Those who have been called upon to 
defend the institution have thus wisely 
but inevitably asked the question wheth
er it contributes to the administration of 
justice. In giving an affirmative answer, 
they say that silk - being a badge of 
forensic experience and excellence 
assists litigants to identify advocates to 
whom unusually complex or important 
cases can safely be entrusted. 

The answer, I fear, will not do. We are a 
referral profession. In the vast majority 
of cases the attorney chooses the advo
cate. On those rare occasions where the 
client identifies counsel, it is because 
the advocate in question has happened 
to come to his particular notice. How 
does an attorney with a big case select 
counsel? Do they run their fingers down 
a list until they reach a name followed by 
the magical letters 'SC' and cry out 'now 
I have the advocate who can handle the 
case'? No attorney chooses counsel in 
that way, nor should they. The attorney 
sees advocates in action, hears reports 
from colleagues and perhaps reads of 
their exploits in the law reports or the 

newspapers. The attorney chooses an 
advocate with reference to this knowl
edge, most often from among a group of 
counsel with whom he or she has already 
forged a working relationship. It would 
be rare, I think, for the average attor
ney ever to consult a list of advocates. 
If they did, it would only be to remind 
themselves of names that had slipped 
their mind. 

The proponents of silk, perhaps appreci
ating the truth of this, hold before us the 
spectacle of the hapless country attorney 
with a once-in-a-lifetime cause celebre 
but with no personal knowledge of lead
ing advocates. In the interests of the 
administration of justice, so we are told, 
this attorney must have a list of silks 
from which to choose. If this is why the 
institution exists, its justification is mea
gre indeed. But even here the argument 
does not pass muster. We all know that 
the big case cannot properly and safely 
be entrusted to any silk randomly select
ed from a list. The competence of silks 
varies widely. And is the case a criminal 
trial, a trade mark application or a con
stitutional challenge? And so, in the rare 
case on which we are asked to reflect, 
the country attorney will telephone his 
or her city conespondent or perhaps 
another colleague and obtain a recom
mendation - one which will be based on 
actual knowledge and experience. 

Those who have read this far may think 
I have unwittingly made a concession. 
I have posited the case of an attorney 
looking for a top advocate - not just 
any advocate but a 'silk'. Does this not 
show, it might be asked, that the institu
tion is needed, even if the selection of a 
particular advocate from within the elite 
group may yet require further knowledge 
or enquiry? This reminds me of the argu
ment I have sometimes heard that the 
need for silk is demonstrated by the insur
ance clause which obliges the insurer to 
settle if the insured's claim is supported 
by a QC's opinion, or the arbitration 
clause which calls for the arbitrator to 
be a senior counsel. The flaw in this type 
of argument is that it rests upon a need 
which is generated by the very fact that 
the institution of silk exists. Think away 
the institution and the supposed need for 
it disintegrates like gossamer. 

Let me explain. From the very fact that 
the institution of silk exists, many cli-
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ents and not a few attorneys assume that 
the status is significant. And even if the 
wiser ones know that competence rather 
than status is what should matter, they 
cannot be sure that the judge may not 
attach significance to the fact that the 
other side is represented by a 'silk'. And 
so, because the institution exists, the 
client with a big case insists on having 
a 'silk' in case he or she is prejudiced 
by not having one. One finds a similar 
thing with opinion work. The attorney 
may think more highly of a particular 
junior than of many silks. However, the 
attorney needs to be protected if things 
go wrong. Because the institution of silk 
exists, the attorney has the sense that he 
or she will be better off if it can be said 
that what was relied on was a 'silk's' 
opinion. And an opinion from a silk, 
whether right or wrong and whether or 
not it is well-reasoned, can be a powerful 
element in marketing a tax scheme. 

None of the clients in these examples 
would be prejudiced in the slightest if 
the institution of silk did not exist. The 
client with the big case would ask his 
or her attorney to engage an advocate 
with experience and proven ability. The 
attorney, relying on his or own knowl
edge and experience, would have no 
difficulty in locating such a counsel. 
The tax client seeking an endorsement 
for a scheme would obtain an opinion 
from an experienced tax advocate whose 
views would be respected. Once again, 
the market would already have identified 
counsel fitting the bill. Without the insti
tution, status per se disappears as a fac
tor. Advocates would be selected on the 
basis of their experience and ability, and 
their opinions assessed on the cogency 
of their reasoning. Reputation might also 
play a part, but it would be a reputation 
earned in the market place. The advocate 
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of true ability and experience would 
enjoy that reputation whether or not the 
institution of silk existed. 

The supposed need for silk is thus artifi
cial. But it is worse than that. It influenc
es briefing in a pernicious way. A litigant 
squaring off against a well-heeled oppo
nent who has engaged senior counsel 
may feel compelled to 'match fire with 
fire', even though the case does not war
rant it. An attorney may think that his or 
her best team, judged purely on ability 
and experience, would be X leading Y. 
But X has only been at the Bar for fifteen 
years and modestly has not yet sought 
silk. The client, beguiled by the myth 
that the status of silk is truly important, 
insists that senior counsel be engaged. 
So Z (who has perhaps been at the Bar 
for sixteen years) is briefed instead of 
X. The client probably ends up paying 
more, quite possibly for inferior service. 
Had the institution not existed, X would 
have been briefed, and neither the client 
nor the court would have had any reason 
to view X as inferior to Z. 

Unlike my earlier example of the coun
try attorney, this hypothetical case is 
something which occurs not infrequent
ly. It is quite common for candidates 
for silk to motivate their applications 
by saying that attorneys who would 
otherwise have briefed them to lead a 
case have been forced to pass them over 
because the client required a 'silk'. (It is 
considerations of this kind which would 
provide an answer to those who might 
regard as inconsistent an attack on silk 
from one who applied for and now holds 
that status.) 

It used to be said that the institution of 
silk was helpful in identifying candidates 
for the Bench. That contention cannot 
seriously be advanced in this country. 
Judges are no longer appointed exclu
sively from the ranks of advocates, let 
alone silks. The procedures followed by 
the Judicial Service Commission ensure 
that full information concerning candi
dates is made available to those respon
sible for appointment. They do not need 
to rely (and would in any event not rely) 
on external certification. 

In England the judiciary has appar
ently supported the retention of silk by 
emphasising, among other things, the 
element of integrity. The temptation for 
the barrister to 'bend the rules' is, they 
say, never far away. The QC system, 
with the premium it places on complete 
integrity, encourages barristers to pre
serve high standards of conduct and is 
an assurance to the public and the courts 
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of trustworthiness. This argument strikes 
me as insulting to the Bar as a whole. 
It suggests that one has to be doubtful 
of the integrity of advocates who have 
not yet sought silk or of those who have 
been rejected for the status. In the vast 
majority of cases the persons who fail 
to attain silk do so for reasons unrelated 
to their integrity. Standards of ethical 
conduct are maintained by peer pressure 
and the disciplinary jurisdiction of the 
Bar and of the courts. The temptation to 
'bend the rules' exists in most fields of 
human endeavour, including for example 
among attorneys and accountants. Those 
professions have not found it neces
sary to create a special status for the 
preservation of integrity. If silk is to be 
retained, candidates for that status must 
obviously be of unimpeachable integrity. 
However, that is something we expect of 
all advocates. Integrity is a precondition 
but not a reason for the conferral of silk. 
Proper ethical standards are and must be 
maintained in other ways. 

I have thus far asked whether silk serves 
a genuine need. Although I believe the 
answer is no, there is another fundamen
tal difficulty with the institution; namely, 
the selection process. Despite slight dif
ferences in formulation, most jurisdic
tions which have the institution set the 
same criteria in substance: unimpeach
able integrity, experience, durable and 
extensive practices and high standing. 
Except perhaps for the first, these criteria 
are inherently imprecise. They call for a 
value judgment on matters where views 
could legitimately differ. It is difficult, 
often agonisingly so, to draw rational 
distinctions between candidates. 

The vagueness of the criteria is exacer
bated by the fact that, with the growth of 
the Bar, those who pass judgment often 
have little direct knowledge of the candi
dates. One can and does make enquiries 
but the responses are more often than 
not based on perception and impression. 
The persons approached in respect of X 
may be different from those who can say 
something about Y. Those who comment 
on X may have a more stringent view of 
the criteria than those approached con
cerning Y. And the persons who make the 
decisions are a changing group, resulting 
in differing standards over time. 

The result is that in most years one can 
find silks and senior juniors who believe 
that X should not have received silk or 
that Y was unjustly refused. If required 
to defend our decisions rationally (some
thing which mercifully we have not 
yet been forced to do), we would often 
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struggle to do so. We could, at bottom, 
say little more than that it was our honest 
belief that X was a better advocate than 
Y, even though other people might quite 
legitimately hold a different view. 

It might be said that if the selection 
procedure is inadequate it should be 
improved . This misses the point. The 
problem lies with the criteria, which 
will always remain imprecise. They 
are matters which we should allow the 
market to judge. Why must we annu
ally force a committee to distinguish 
between X and Y? In the market there 
may be those who favour X while oth
ers back Y. Why must we interfere? The 
large disparity in the abilities of existing 
silks proves the point. The result is that 
even if attorneys needed our assistance 
in identifying excellence, silk status 
is a somewhat unreliable guide. It is 
sometimes said that we must not allow 
bad decisions of the past to affect cur
rent selections. The problem is that the 
so-called 'bad' decisions were not nec
essarily wrong. Those who took them 
simply exercised their value judgments 
differently. 

The public utility of silk would have to 
be very great indeed before we should 
tolerate so unsatisfactory and impre
cise a mode of selection. As I have 
attempted to show, the institution does 
not in truth enhance the administration 
of justice. On the contrary, it introduces 
an unhealthy dimension into the briefing 
of counsel. To this must be added the 
potentially devastating effect which an 
adverse decision can have on the unsuc
cessful candidate, both personally and 
professionally. Because the institution 
exists, an advocate who fails to attain 
the status may lose briefs which he or 
she would otherwise have received. The 
legal fraternity might adversely adjust 
their views of the advocate, assuming 
the negative decision to be rationally 
justified on considerations not known to 
them. The candidate might start to ques
tion his or her own judgment and ability. 
The hours and hours which we annu
ally devote to the process could more 
usefully be spent on other Bar work. (I 
conservatively estimate that in 2004 the 
Cape Bar Council and its silk committee 
cumulatively spent more 100 man hours 
on the task. This disregards the time 
which each of the silk candidates took 
to prepare their applications.) In other 
areas of professional and commercial 
endeavour the market has no need of any 
similar institution to identify excellence. 
We do not need it either. DJ 
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