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with pen and paper, such as highlighting 
in several different colours, typing text 
in different fonts, or using bold text. 

The advantages are many. Depending 
on your typing abilities, and the speak
ing speed of the witnesses, it is almost 
possible (sometimes) to capture the evi
dence verbatim. More important than 
speed, however, is legibility. The high
speed notes scrawled at the pivotal 
moment of the evidence may make per
fect sense at the time they are written; 
there is no guarantee that they will 
remain either intelligible (or even leg
ible) in weeks to come. A typed note of 
the evidence remains legible despite the 
passage of time. In idle moments during 
adjournments, you can go through your 
notes and embellish upon them while 
your memory is fresh. And finally 
when your fingers are truly at home on 
the keyboard - you can actually look at 
the witness to make your own observa
tions about his demeanour while typing, 
without looking at the keyboard. 

The downside? Well, computers are 
not yet a way of life in court. Courts 
were historically not constructed with 

Endnotes 
I In MS Word, found under the Yiew menu, 

Header and Footer option. One has the 
option to set up different headers for the 
first page, as the first page in legal docu
ments classically bears no page number. 
One also has the option to set up a 
'footer'. 

2 To format an existing document with 
automatic paragraph numbering, high
light the section which you wish to num

counsel's need for an AC outlet in 
mind, and you will probably have to 
sling an extension cord right across 
court to get current. Moreover, there 
can be no doubt that the clatter of 
typing is a little more disruptive than 
a pen scratching the surface of a pad. 
In a recent incident, the Bench halted 
proceedings because the sound of my 
typing was mistaken for the sound of 
running water! In fairness, however, I 
have received nothing but judicial curi
osity and courtesy when using a com
puter in court, even when I plugged 
in an extension cord and plunged the 
entire High Court into darkness. I have 
several times had occasion to be con
sulted by the Bench as to what my 
notes reflect, in deference to the reality 
that my typed notes are more complete 
than those of the Bench! 

What does the future hold? I recently 
had the privilege of attending upon 
what is called in the USA a 'deposi
tion', held according to the laws of the 
state of Colorado in the USA. The ste
nographer still uses the strange look
ing instrument reminiscent of the foot 

ber (usually the whole document, exclud
ing the heading and the end section) and 
then choose your numbering style from 
the Bullets and Numbering option. The 
most frequently used option is the second 
choice on the 'outline numbered' -tab. 
This will number everything, including, 
for example, marginal headings. Simply 
delete the unwanted numbers. 
In MS Word, found under the Tools 
menu. 

What to look for in an advocate 

AM Costa, attorney, Werksmans Ine, Sandton 

The young members at the Bar have 
a difficult task in establishing a 
successful practice. The competi

tion is very keen, attorneys develop pro
fessional - and sometimes social - rela
tionships with advocates and prefer to 
brief those advocates, knowing they can 
do so with confidence. I was requested 
to write this article as it may be of assis
tance to young practitioners, notwith
standing that the points raised are neither 
revolutionary nor inventive. 

The 'ideal' advocate must be well bal
anced, he must know his brief ('man' 
embraces 'woman'), the consultation 
must be conducted in accordance with 
certain basic norms, and he must dis
play general professionalism. 
A well-balanced person must have a 
strong personality, tolerance, and an 
absence of prejudice; he should inspire 
confidence, but avoid arrogance. Such 
person should be courteous and digni
fied towards colleagues, clients, attor

pedals on a piano, multiplied several
fold and pressed with fingers not feet. 
But instead of spewing out a stream 
of paper in steno shorthand, the 21 st 

century version of this device converts 
the transcript into MS Word format, 
which is made instantly available to 
every legal professional in the room 
on a terminal. The practitioners can 
scroll backwards and forwards through 
the evidence as it is transcribed; an 
instant verbatim record immediately 
available to the entire court. It frees up 
practitioners and the Bench to concen
trate solely on the examination of the 
witness, freed of the necessity to may 
any notes of the evidence. So efficient 
is the process that it seems inevitable 
that it is only a matter of time before 
this is accepted into practice in South 
Africa. 

One way or another, word-processing 
is with us for the foreseeable future, 
and practising without an appreciable 
knowledge of word-processing will 
become increasingly difficult in the 
future. 

4 The editing function has changed in recent 
versions of MS Word. It was previously 
found under the Tools, Track Changes 
option. [n later versions of MS Word vari
ous more sophisticated editing options are 
found under the 'reviewing' toolbar. 

5 The cross-reference option is found under 
the Insert option. The fine detail is depen
dent upon which version of MS Word you 
are using. !.Il 

neys and judges. He should also be well 
dressed and groomed, have or acquire a 
well-modulated voice and speak audi
bly and clearly. He must be able to 
display consideration and understand
ing, particularly having regard to the 
sensitivity of the matter in issue. 

The ideal advocate must know his 
brief Prior to the consultation, he 
should read his papers thoroughly, 
master the facts and research the law. 
Thereafter, he should apply the facts to 
the law. He should devote due time and 
attention to the matter, ie do justice to 
the matter. When furnishing the advice 
to the client, he should do so in clear, 
simple language. 
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The consultation should be conduct
ed within the following guidelines: 
be punctual - do not keep the client 
and attorney waiting; do not take 
calls; devote your full time and atten
tion to the client's case; address the 
client on matters of fact and address 
the attorney on matters of law; be 
understanding of the client's needs 
and concerns; order refreshments 
and, if it is a very long consultation, 
order lunch; and be complimentary of 
the attorney to the client unless it is 
stretching honesty beyond the realms 
of reasonable elasticity! 

Consideration should also be given to 
general professionalism. By 'general 
professionalism' , I mean that he should 
not be greedy and should avoid tak
ing on more work than he can cope 
with - attorneys become resentful when 
they and their cases, and therefore their 
clients, are neglected. By taking on 
more than he can cope with, he is doing 
an injustice to the attorneys, the clients 
and his profession. He should be frank 
with the attorney in regard to his work
load. Depending upon the frequency 
and severity of the neglect, counsel is 
not likely to be briefed again by that 

The extended crime of corruption 

'repealed' 

HJ Benade J Free State Bar 

, I n England amidst the clash of arms 
the laws are not silent. They may 
be changed, but they speak the 

same language in war as in peace' per 
Lord Atkin in his now famous dissent
ing speech in Liversidge v Anderson 
[1941] 3 All ER 338 HL at 361 C. 
Surely this also holds true for the role 
of the courts in a crime-ravaged consti
tutional democracy. 

Since the promulgation of the 
Corruption Act in 1992 (which 
repealed the common law crime of 
bribery), the decision in S v Xaba 
and another 1996 (2) SACR 259 (N) 
was the only judgment directly on the 
interpretation of section 1 (1) of that 
Act. It is an astonishing decision. The 
Act m,akes it an offence for a person 
upon whom any power has been con
ferred or who has been charged with 
any duty by virtue of any employ
ment or post, corruptly to receive any 
benefit with the intention of being 
rewarded for having omitted or com
mitted any act in excess or neglect of 
such duty. The judgment holds that 
the Act also covers a person who cor
ruptly receives some benefit with the 
intention of being rewarded for com
mitting an act even if that person does 

not have such power conferred on her 
or him or has not been charged with 
such a duty. The reasoning is that, in 
repealing the common law, the legis
lature could never have intended that 
an official who corruptly accepts a 
benefit but does not have the power to 
do what he or she agrees to do, would 
not be criminally liable. 

The decision ignores the principle 
of legality whereby courts are slow 
to hold conduct criminal unless the 
rule concerned unambiguously brands 
the conduct as criminal. In Xaba, 
the court did not apply the rule of 
interpretation favouring the accused. 
It did not interpret strictly the crime
creating provision. The court simply, 
by way of interpretation, crafted an 
extended crime of corruption which 
is not covered by the wording of the 
provision - contrary to its role in the 
trias politica (vide S v Augustine 1986 
(3) SA 294 (C) at 3021-J; S v Mintoor 
1996 (1) SACR 514 (C) at 517a-b; S 
v Malgas 2001 (2) SA 1222 (SCA) at 
1226D; S v De Vicenzo 2003 (3) SA 
572 (C) at 578C). 

The judgment was binding on mag
istrates' courts countrywide between 

attorney. In addition, attorneys talk to 
their colleagues about counsel. 
Other important points to consider are 
that the ideal advocate should return 
calls speedily; and render services with 
due diligence and within a reasonable 
time, particularly in trial matters. He 
should discuss in advance with the 
attorney his proposed charge-out rate 
as well as the collapsed fee structure 
- in this regard, he should be aware 
that there is resentment from many 
attorneys to the principle of this philos
ophy, but that is a subject for a separate 
debate. m 

April 1996 and February 2004. 
Numerous convictions will have been 
based on its authority. Leading text
books referred to it with indifference. 
Some less fortunate souls might be 
languishing in jail because of it. 

Appropriately, in S v Maphanga 2004 
(1) SA 615 (N) (Msimang J concur
ring) Galgut DJP has now corrected 
his previous judgment (Thirion J con
curring). A court interpreter, whose 
duties plainly did not entail the pos
session of or control over dockets, was 
convicted under section 1 (1)( b)(ii) of 
the Corruption Act for having received 
a payment in exchange for doing 
away with a docket. On appeal it was 
decided that she could not be found 
guilty in terms of that Act for having 
received a benefit to commit an act in 
relation to any power which had not 
been conferred upon her by virtue of 
her holding a post as interpreter. 

And rightly so. It is not for the courts 
to arrogate to themselves the power to 
transform conduct they don't like into 
a criminal offence. The situation cries 
out for the better drafting of statutes, 
not for the relaxation of the principle 
of legality (cf Minister of Correctional 
Services v Tobani 2003 (5) SA 126 (E) 
at 138H). 

HJ Benade Bluris LLB (UOFS) LLD 
(SA) has been a member of the Free 
State Bar since 1995. m 
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