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Preparing an argument: A quick and 
easy model 
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W
hen you prepare an argument 
on behalf of a client, you 
have no option but to advance 

the argument which best gives effect to 
the client's instructions, subject only to 
the rules of ethics and your duty to the 
court. The outcome the client wants is 
the starting position for an advocate. 
Thus, if the client has pleaded not guilty 
to the crime specified in the charge 
sheet or indictment, your starting posi
tion is that the accused should be found 
not guilty. That starting position has 
nothing to do with your personal views 
about the guilt or innocence of the 
accused. It has everything to do with 
your duty to make such submissions as 
can reasonably and ethically be made in 
support of your client's case. 

In the example that follows, a rudi
mentary argument is structured on the 
defence submissions in the hypotheti
cal case of the State v Maphumulo. It is 
not necessary to know the facts of the 
case. M is on trial on a charge of rob
bery. His defence is an alibi supported 
by his wife, Dianne. The basic idea 
is to develop an argument that binds 
different points together in a cohesive 
and persuasive unit. You can do it as 
follows: 

Step One: Start with the ultimate 
conclusion the client wants: the court 
should find the defendant not guilty. 

Step Two: State your main submission 
as to why the ultimate conclusion the 
client wants should be granted. Link 
this submission to the law, if possible. 

There is insufficient reliable evidence 
for a conviction. Proof beyond reason
able doubt is required. 

Step Three: State the main reasons 
supporting the main submission. 

1. 	 The evidence does not satisfy the 
legal requirements for identifica
tion evidence. 

2. 	 The defendant has a good alibi for 
the time the offence was commit
ted. 

Note that each of these main reasons 
is in itself the conclusion of a finer 
or subsidiary argument. They are also 
stated as submissions. Any submission 
has to be supported by further argu
ment. 

Step Four: State the arguments sup
porting each of the main reasons. 

1.1 	 The circumstances at the scene 
were too poor for a reliable identi
fication. 

1.2 	 The identification witnesses are 
not reliable. 

2.1 	 The defendant has given credible 
evidence that he was at home at 
the time of the robbery. 

2.2 	 The defendant's evidence is sup
ported by Dianne's evidence. 

Note that the argument supporting the 
contention that the accused has an alibi 
is now complete because it has come 
to rest on the underlying evidence. It 
is not supported by any further points, 
although it could be. However, the 
sub-arguments relating to the circum
stances at the scene and the reliability 
of the witnesses call for further sup
port, otherwise they stand as weak, 
unsupported speculation. Note that an 
argument or sub-argument may have 
to be supported by an even finer sub
argument. 

Step Five: Continue the process of 
adding sub-arguments until all the 
available material that can support the 
final conclusion has been dealt with. 
The supporting material could include 
legal principles, circumstances, facts 
and items of evidence. For example, 
developing the argument that the cir
cumstances were too poor for a reli
able identification, one could add the 
following: 

1.1.1 	 The light was poor. (Further 
sub-argument: the sketch plan 
shows the nearest light to be 
about 50 metres away.) 
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1.1.2 	 The complainant only had the 
briefest opportunity to look at 
the face of his attacker. (Further 
sub-argument: complainant's 
evidence.) 

1.1.3 	 The complainant was also fright
ened. (Further sub-argument: 
complainant's evidence.) 

1.1.4 	 The incident happened very 
quickly. (Further sub-argument: 
complainant's evidence.) 

Step Six: The reasons, argument and 
sub-arguments supporting a particular 
line of argument could be numbered in 
such a way that they are kept together, 
for example: 

1. 	 The evidence does not satisfy the 
legal requirements for identifica
tion evidence. (Refer to case law.) 

1.1 	 The circumstances at the scene 
were too poor for a reliable identi
fication. 

1.l.1 	 The light was poor. (Supporting 
material: the sketch plan shows 
the nearest light to be about 50 
metres away.) 

1.1.2 	 The complainant only had the 
briefest opportunity to look at the 
face of his attacker.(Supporting 
material: complainant's evi
dence.) 

1.1.3 	 The complainant was also 
frightened. (Supporting mate
rial: complainant's evidence.) 

1.1.4 	 The incident happened very 
quickly. (Supporting material: 
complainant's evidence.) 
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Evidence, of course, is not necessari ly do is to determine which version is true, The points in the structure on a legal 
the same as a fact. Evidence can only be and thus what the fac ts are. Therefore, argument stand in re lation to each 
regarded as fact when it is proved to be each time you rely on a piece of evi other like the bricks of a pyramid. Each 
true. Wi tnesses may lie, or be mistaken. dence as supporting an argument or layer of bricks supports the layer above 
There may be contrary evidence. One sub-argument, you have to fi nds reasons it. The stabili ty of the whole structure 
witness says the traffic light was red. why that piece of evidence should be literally depends on the quality of each 
Another says it was green. What they accepted. Those reasons are then the brick. 
give is evidence. What the court has to fi nal building blocks of the argument. 

The complete argument could be set 
out in a diagram as follows: 

The court should find the 
defendant not guilty. 

I 

There is insufficient reliable evidence for a 

conviction. 


Proof beyond reasonable doubt is required. 


Evidence does not satisfy The defendant has 
legal requirements. a good alibi . 

The circumstances The identification 
Defendant's Dianne's 

were too poor for witnesses are not 
evidence. evidence.

reliable identification. reliable. 

The incident Police station ID Witnesses made
Compl

Light poor Quick look happened parade unfair and prior inconsistent 
frightened 

quickly unreliable. statements. 

I 

Complainant Witness X
Best procedure is

See scene Compl's contradicted contradicted 
to keep witnesses

plan evidence himself in many himself in many
apart. 

respects. respects. 

/ /
A diagrammatic representat ion of your argument 
could help you to maintain control of the material Witnesses spoke amongst 
and allow you to focus on the important components themselves before X went Give detail Evidence Statement 
of your argument. It is a particularly useful tool into ID parade. 
during your preparation for trial or for an appeal. 
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