
explore theoretical questions with con
siderable skill. Given so much critical 
and theoretical attention in the work, a 
critical and full analysis of the precise 
habitat of 'the South African Private 
International Law' would not be out of 
place as an introduction. After all, what 
puzzles many who encounter the field 
for the first time is this very question of 
where exactly it fits in and what exactly 
it covers. What might also merit further 
attention would be a critical examina
tion of the question whether the con
stitutional dispensation has anything in 
particular to say about theoretical ques
tions that are integral to the topic, and 
admirably addressed in the book, such 
as the desirability of uniformity as an 
ideal, or the extent to which deference 
to foreign legal systems ought to guide 
any approach to application or even 
selection of the lex causae, including 
what precise principles ought to guide 
a decision to exclude an undeniably 
applicable instance of the lex causae for 
being repugnant to the public policy of 
the (our) lex fori. 

Most impressive about this work is 
that it is able to be so thoroughly 
South African in its focus, while being 
as comprehensive on general topics in 
the field as any work of its kind could 
need to be. Its comparative recourse 
tends towards the English, as it would, 
while the necessary observation (with 
which some might quarrel) is made that 
English private international law occu
pies no privileged position in the South 
African hierarchy of persuasiveness (p 
16). It will rightly remain the first and 
very often last word on issues of private 
international law in this country. 

FA Snyckers, Johannesburg Bar 

The Fate of the Child: Legal 
Decisions on Children in the 
new South Africa 

S Burman (editor) 
Juta Law (2003) 
193 pages 

Softcover R221 (VAT incl) 


The 'best interests of the child' is the 

touchstone for legal and welfare deci

sions concerning children in South 

Africa, where children's rights are now 

enshrined in the Constitution. This book 

examines how effectively children's 

rights are implemented in practice in 

the new South Africa. It presents vari-
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ous in-depth studies from an inter-dis
ciplinary project set up to research how 
legal and welfare decisions concerning 
children are being made in the present 
South Africa in a variety of settings, for 
example: custody decisions on divorce, 
fostering, adoption placements and 
juvenile court decisions. 

By reading this book, professionals who 
practise in the field of family law or who 
work within the juvenile justice system 
will undoubtedly gain a broader under
standing of the complex challenges they 
face in advancing 'the best interests' 
of children in our diverse society. In 
this regard the contributors advocate, 
as an ultimate goal, a well-rounded 
'multi-cultural and multi-linguistic 
competence' for all South African pro
fessionals who practise in this area. The 
contributors also highlight the present 
difficulties in ensuring that children par
ticipate meaningfully in important legal 
and welfare decisions affecting their 
lives, notwithstanding the establishment 
of the Family Advocate's Office and the 
availability of professionals to assist 
them with representing their interests. 

This book, however, will be of only 
limited use to the legal practitioner in 
search of a comprehensive analysis of 
South African case law in the rapidly 
developing field of children's law. Most 
of the contributors do not focus on report
ed decisions that have considered the 
best interests of children (for example, 
Bannatyne v Bannatyne 2003 (2) SA 
363 (CC) - on the court's duty to ensure 
that maintenance orders are enforced 
to protect children's rights; Heystek v 
Heystek 2002 (2) SA 754 (T) - in which 
the duty of support was extended to step
children; Kotze v Kotze 2003 (3) SA 628 
(T) - where the court was not prepared 
to restrict a child's right to religious 
freedom in a consent paper; Krugel v 
Krugel2003 (6) SA 220 (T) - where joint 
custody orders were held to promote the 
rights of children subsequent to divorce), 
but deal with judicial views ascertained 
in response to questionnaires or inter
views. An exception is the contribution 
by Amanda Barrett 'The Best Interests of 
the Child - Where is the Child's Voice?' 
(pp 145-147), in which she examines with 
reference to the relevant case authorities 
and international conventions, the weight 
our courts place on the wishes of a child 
in 'best interests' enquiries. 

FROM THE PUBLISHERS 

I would recommend this book as a 
read to those well-rounded family law
yers who have the time and dedication 
to educate themselves about broader 
socio-Iegal aspects of children's law. 
It will not be of much assistance to 
those harried practitioners who require 
a much-needed update on recent case
law developments in this field. 

Barbara Gassner, Cape Bar 

Bail: a Practitioner's Guide 

Second edition by John van den Berg 
Juta Law (2001) 

256 pp 

Soft cover R215 (VAT incl) 


This second edition of the successful 
guide published fifteen years previously 
is a useful addition to the shelf of any 
practitioner facing the minefield lying 
before the practitioner in the field. Much 
has changed since the fust edition - the 
advent of the new constitutional dispen
sation, and a (brief and fallacious) belief 
in some quarters that the sluice gates 
had opened, followed by amendments 
to the Criminal Procedure Act which the 
previous regime had not had the political 
audacity to introduce. 

The author deals with it all in forth
right terms. Of the Constitutional Court's 
judgment in S v Dlamini 1999 (2) SACR 
51 (CC), for example, he has the fol
lowing to offer: 'Remarkably, in a judg
ment replete with obiter dicta and gen
eral pontifications on the bail law, and 
"striking for its glibness and its rather 
clumsy forays into pop criminology", the 
Constitutional Court in Dlamini did not 
see its way open to elucidating or even 
commenting upon the question of onus'. 

The work has particularly useful chap
ters on procedure and the onus in bail 
applications, and will serve as an impor
tant weapon in the armoury of the prac
titioner intent upon promoting human 
liberty in the criminal law context. 

Izak Smuts SC, Grahamstown 

Understanding Company 
Accounts 

By Geoff Everingham 
Siber Ink (2001) 
xviii & 166 pp 
Soft cover 

In a recent address to law students at 
the Intervarsity Mock Trial Competition 

Continued on page 48 
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FLY ON THE WALL 

Fly on the wall 

Fly has often wondered why so many 
even apparently otherwise knowledge
able individuals have great difficulty 
grasping the high morality entailed by 
furthering the cause of thoroughly wick
ed people. Why is it that so few of his 
fellow citizens understand the elevated 
sense of honour that compels him to fling 
considerable ingenuity and many hours 
of toil into the noble task of assisting 
in the ruin of the righteous? Have those 
who display such a surprising lack of 
ethical sophistication as to enquire from 
him, with sincere concern, why he finds 
himself able to champion buckets of 
slime, never heard of the cab-rank rule? 
Do they honestly believe the good that 
one does is measured by the degree to 
which it assists the meritorious and hin
ders the scoundrel? What notions. Have 
they not digested the first principles of 
adversarial justice? 

Listening to them, one would think it 
is expected of a decent human being to 
have qualms about chuckling at scoring 
clever points on behalf of one whose 
principles induce a compulsion to vomit. 
One would think it ought to be dis
concerting to work hard at inflicting 
pain or ruin upon those who have been 
outsmarted in moments of weakness by 
unscrupulous hounds, bereft of compas
sion, character and any hint of humanity. 
And to be rewarded half handsomely 
for doing so. One would, in short, think 

From the publishers 

Continued from page 47 

in Grahamstown, allegedly retired 
Constitutional Court judge, advoca
cy trainer extraordinaire and election 
supremo lohan Kriegler bemoaned the 
arrival of the four-year law degree, and 
expressed the view that an initial pursuit 
of studies in the humanities was a cru
cial route to the well-rounded prepara
tion of potential lawyers for practice. 

Having followed that route, and encour
aged by the learned judge's sentiments 
in this regard, I am nevertheless grateful 
to Geoff Everingham for the produc
tion of this work, which has opened for 

many silly things. Things that would 
make it difficult indeed to don the robes 
and go great guns. It might be odd, 
for example, if one were to take such 
absurdities on board, to enjoy a meal 
with the despicable in public, hear them 
spout incredible venom, introduce them 
to one's friends as one does a favourite 
brother, nod sagely at their unfathomable 
conceit, and generally associate oneself 
quite intimately in a great variety of 
respects with their every endeavour for 
considerable periods of time. It would 
be odd indeed, and well nigh impossible, 
under such a cloud of misapprehension, 
to avoid inflicting upon them, often and 
with vigour, the brutal corrections that 
kith, kin and schoolmasters have neglect
ed, at great cost to society, to administer 
in tenderer years to these wards, so lov
ingly bestowed by Fortune with unfailing 
regularity. Which conduct would, natu
rally, be frowned upon at the level of the 
professional society, properly versed in 
the higher moral order that Fly has been 
called to serve, and that those who do not 
dress up in black capes for a living have 
little inclination to humour. 

Fly has learned that it is inadvisable, 
in the midst of the fray, to have two 
cups of coffee at tea on a cold morn
ing. Particularly if this were to be as a 
prelude to snuggling up to a drone of 
successive promises, from what seems 
a faraway land, of 'getting to that theme 

me a crucial sphere of legal practice 
which my much-beloved professor of 
English would have described as 'so 
much piffle'. 

No doubt because of my studies in and 
resultant enhanced understanding of the 
English language, Everingham's work 
has opened what was largely a closed 
book for me. No doubt too, his useful 
glossary at the commencement of the 
book has contributed to my understand
ing, and his lucid and measured chap
ters on topics such as 'the accounting 
entry', 'debits and credits', 'asset valua

as point seven of my eighteen-point 
structure, all in due course M'Lord, and 
with your Lordship's indulgence'. It's 
inadvisable, but somehow inevitable, as 
are the pangs that tend to commence 
their urgent pressing around twenty-past
twelve, roughly at point eleven of the 
eighteen-point structure 'an aspect to 
which I have alluded before, M'Lord, 
and which I will, in due course, and with 
your Lordship's indulgence, elaborate 
upon fully'. So it is with taking one's 
eye off the ball (the ball being serving the 
blind lady with the scales rather than the 
chappie you feel sorry for). Best avoided, 
these lapses, as they do nothing but cause 
unnecessary discomfort. 

why he finds himself able to 
champion buckets of slime... ' m 

tion and depreciation' and 'presentation 
of financial statements' has laid a sound 
foundation for my unbridled apprecia
tion of his later treatment of more com
plex concepts relating to subsidiaries, 
joint ventures and associates, foreign 
operations, segmental disclosures and 
voluntary disclosures. 

I shall never regret my studies in the 
field of history. Interestingly, though, 
Everingham's work has helped me bet
ter to understand some of those aspects 
of history which seemed conveniently 
glossed over. And infinitely better to 
understand some of the instructions that 
nowadays more immediately require my 
attention. Useful, I would suggest, to 
students of the humanities, and the law. 

fzak Smuts se, Grahamstown m 
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