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Tribute to lawyers involved in the 
Metrorail case 

The GCB chair, Norman Arendse SC, issued the following press 
release on 13 December 2004 after judgment was delivered by 
the Constitutional Court in Rail Commuters Action Group and 
Others v Transnet Ltd t/a Metrorail (case number CCT56/03): 

The Bar in South Africa has 
a proud tradition of rendering 
pro bono (ie free) legal ser

vices in deserving cases. This tradi
tion was recently reinforced when the 
General Council of the Bar adopted 
a resolution that all members of the 
constituent Bars should be required to 
perform not less than 20 hours of pro 
bono service per year. In accordance 
with this resolution, the Cape Bar in 
November 2003 adopted a set of rules 
for the performance by its members 
of mandatory pro bono service. 

I mention this as a prelude to paying 
special tribute to the members of the 
Cape Bar who represented the Rail 
Commuter Action Group (RCAG) in 
its litigation against Metrorail and 
others with a view to compelling them 
to take steps to provide for the secu
rity of rail commuters. The RCAG 
was formed after the murder of Juan 
van Minnen on a Metrorail train on 8 
June 2001. Juan's father was pivotal 
in the formation of the RCAG. 

The case was argued through three 
courts: the Cape Provincial Division 
of the High Court (where the RCAG 
succeeded); the Supreme Court of 
Appeal (where the CPD's judgment 
was overturned); and finally, in the 
Constitutional Court (where the 
RCAG recently achieved success). 
Members of the Cape Bar, in particu
lar, Adv Paul Hoffman SC and Adv 
Danie Dippenaar were involved for 
the RCAG from the outset (ie from the 
second half of 2001 until the hearing 
in the Constitutional Court in August 
2004). In the CPD and SCA this team 
was led by Adv Henri Viljoen SC and 
in the Constitutional Court by Adv 
Milton Seligson SC. The papers in the 
case were voluminous. By the time 
the matter reached the Constitutional 
Court the formal court record ran to 

well over 7 000 pages. The prepara
tion of the affidavits required the 
perusal by the RCAG's legal repre
sentatives of more than 56 000 pages 
of documents which had been the 
subject of informal discovery by the 
respondents. (This would equate to 
about 186 lever arch files.) The inde
fatigable Danie Dippenaar - in a real 
sense the engine room of the RCAG's 
legal team, from beginning to end 
- was personally involved in this 
process, which consumed hundreds 
of hours. 

Argument on the main case in the 
CPD lasted five days. A subsequent 
application in the CPD to enforce the 
CPD's order pending an appeal took 
two days. The appeal in the SCA was 
argued over two days, followed by 
another two days of argument before 
the Constitutional Court. Behind these 
court appearances lay countless hours 
of work in reading documentation, 
consulting with witnesses (including 
several experts), drafting affidavits, 
researching many complex issues of 
law, preparing detailed and lengthy 
written heads of argument, and work
ing up the case for final presentation. 

All the advocates mentioned acted 
on a contingency basis: if the RCAG 
failed, or succeeded but without 
obtaining a costs order in its favour, 
they would receive nothing; if the 
RCAG succeeded with costs, their 
fees would be limited to what the 
High Court tariff allows on taxation 
(a figure generally more modest than 
that which experienced counsel would 
reasonably be entitled to charge their 
clients). Our members were not 
motivated, in taking on the case, by 
the hope of ultimately earning their 
contingent fees. They are successful 
practitioners who would not need to 
attract work in that way. They all 

knew, moreover, that the case was 
difficult, novel and complex, and that 
success was not ensured. The RCAG's 
failure in the SCA would have been a 
stark reminder of this. They were 
willing to make their time available 
because they knew that the RCAG 
was fighting for the recognition of a 
right to security which is crucial in 
the day-to-day lives of thousands of 
members of the commuting public, 
and that there would be a failure of 
justice if the RCAG's case was not 
fully and properly presented to court. 
Needless to say, the Cape Bar's recent 
rule on mandatory pro bono service 
played no part - the case started well 
before the Cape Bar adopted this rule, 
and further, the advocates in question 
devoted hours hugely in excess of the 
comparatively modest 20 hours per 
year required by our rule. 

This public tribute is not about the 
rights and wrongs of the case itself. 
Even if the case had ultimately been 
lost in the Constitutional Court, our 
members would have acted in the 
very best traditions of the Bar and 
brought distinction to the advocates' 
profession by their selfless conduct. 
By identifying and paying particular 
tribute to the advocates, I do not for 
one moment ignore the enormous 
and invaluable part played by others 
in RCAG's litigation, including the 
instructing attorneys (particularly Mr 
Theron of the firm Heyns & Partners) 
and experts in the field of forensic 
accounting (Mr Allan Greyling), scan
ning (Mr Dirk Brink), economics (Dr 
Dawie Roodt) and statistics (Prof Tim 
Dunne). They, too, were prompted by 
altruistic motives and agreed to act on 
a contingency basis. 

The occasional misdemeanours of 
some members of the legal profes
sion tend to attract wide publicity 
and to give lawyers a bad name. I 
hope that this public accolade to the 
relevant members of the Cape Bar 
will be something of a corrective. 
It is only one example, albeit it a 
significant one, of the selfless contri
bution which many of our members 
have made and will continue to make 
in an endeavour to advance justice in 
a variety of fields. LIl 
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