
and consumer interest, comprehensive, 
accountable, consistent, flexible, trans
parent and no more restrictive or burden
some than is clearly justified.' 

Sir David Clementi reported as follows: 
'The consistency promoted by Model 
A (ie a single regulator) can also be 
achieved in Model B, with the Legal 
Services Board setting minimum stan
dards to which front line regulators 
would need to adhere in order to be 
recognised to carry out regulatory func
tions ... Precise uniformity in standards 
that a single regulator might lead to may 
not always be in the public interest or 
lead to greater competition. Some degree 
of choice in the type of provider, and 
the regulatory rules under which they 
operate, is to be welcomed, subject to a 
minimum standard being met ... The Bar 
Council makes a similar point in its sub
mission: that the need for consistency 
in the regulatory regime should not be 
equated with uniformity, the requirement 

that an identical set of rules should apply 
to all lawyers. The Office of Fair Trading 
also draws attention to the possibility 
of regulatory choice and competition 
which model B allows for, putting the 
Legal Services Board "in a position to 
both encourage such competition, but 
also to step in if it appeared that such 
competition was weakening regulation 
to the point where this was endangering 
consumer protection." , 

A further consideration which weighed 
with Sir David Clementi in favour of 
model B (ie a model where front-line 
practitioner bodies, being, inter alia, the 
Law Society and the Bar Council, each 
regulates its own members according to 
its own rules), and which is equally rel
evant to the South African situation, was 
that such a model would build on the 
current system to a greater extent than 
would a model which subjects all legal 
practitioners to a single regulatory body. 
He concluded as follows: 

The judiciary: a balanced approach 

Mark Ellis, executive director of the International Bar Association* 

, I nternationally, South Africa is held 
out as the model of a constitutional 
democracy having emerged from 

an authoritarian past. Given this reputa
tion, the mere suggestion that any of its 
democratic institutions are under threat is 
likely to draw considerable disquiet from 
many quarters. 

It is important to emphasise that judi
cial independence also requires judicial 
accountability. However, striking a bal
ance between independence and account
ability is a tempestuous challenge. In 
return for the independence guaranteed 
to judges, society trusts that they will act 
fairly and impartially when reaching their 
decisions. 

There is also an expectation that judges 
will act with the highest moral standing. 
Society has a right to demand from the 
judiciary sensitivity to and awareness of 
the many issues that affect the lives of its 
citizens. If the judiciary fails to under
stand this responsibility, it will surely lose 
credibility and, ultimately, perish. 

However, in striking such a balance, soci
ety should never accept undue pressure 
on the judiciary to make decisions that 
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comport to government demands. There 
will always be an inherent tension where 
judges, who interpret the law, in contro
versial cases hold views which conflict 
with those of the government. This is the 
nature of a democratic society based on 
the rule of law. Above all else, citizens 
must advocate for and protect this prin
ciple. 

And this is why the ANC's suggestion that 
the judiciary should somehow transform 
its "mind-set" is both misguided and dan
gerous, particularly since there appears to 
be an underlying threat. This stance risks 
obliterating the fragile balance between 
independence and accountability. 

The ANC's apparent intentions are not 
new. I have seen them many times, and 
history is replete with similar policies, 
as witnessed in apartheid South Africa, 
the former Eastern bloc, Zimbabwe and 
countless other countries. 

The goal was then and is now the same: 
to compromise the independence of the 
judiciary through legal bureaucracy, so 
that a unified legal administration can 
carry out government policies efficiently 
and obediently. 
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'It is true that, if one started from scratch, 
with no history of professional bodies 
with strong roots, one might conclude 
that model A should be preferred for its 
clarity and flexibility. But even those 
who are critical of what they see as the 
self-serving nature of the current pro
fessionally based arrangements would 
recognise strengths. The current system 
has produced a strong and independently 
minded profession, operating in most 
cases to high standards, able to compete 
successfully internationally.' 

It would appear, should the recommenda
tions of Sir David Clementi be accepted, 
that that would bring an end to the debate 
in England. The debate in South Africa 
continues. 

The Council Meeting of the IBA was 
attended on Thursday 29 October 2004 
followed by a formal dinner hosted by 
the outgoing chairman of the IBA at the 
Auckland Yacht Club. III 

Judges are free to pronounce their deci
sions as long as they exercise their legal 
minds so as to reach judgments in com
plete harmony with the demands of the 
government. The judiciary is no longer 
an independent servant of justice, but 
the servant of the government. Judges 
become bureaucrats who serve, not the 
law, but the ruling elite. 

Instead, the ANC should help inculcate 
an informed public position about the 
judiciary: that the courts are not beyond 
revision, scrutiny or censure; and that 
when judges issue opinions coloured by 
prejudice, they fail the constitution and 
their office. 

The ANC should educate the public 
about the different roles the judiciary 
and the executive should play in South 
Africa's democracy and that while popu
larity is important currency for the gov
ernment, it is not, nor should be, for the 
judiciary. 

In this light, the ANC should act outside 
any narrow self-interest and safeguard 
the vitality of all the institutions of South 
Africa's constitutional democracy. When 
it fails to do so, it should, rightly, be 
criticised.' 

* Extracts from an article in the 'Opinion' 
section of the Sunday Argus, 23 January 
2005. 
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