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The GCB and the LSSA: matters of 
mutual interest 

Norman Arendse SC, chair of the General Council of the Bar of 
South Africa 

In my contribution in the December 
2004 issue of Advocate, I extended an 
invitation to the Law Society of South 

Africa (LSSA) to meet to discuss a mutu
ally acceptable way forward in relation to 
the Legal Practice Bill (LPB). The GCB 
(as well as all the major Bars throughout 
the country) have transformed at gover
nance level, and I thought it appropriate 
that discussions between the GCB and the 
LSSA (which had stalled over the past year 
or so) be resumed as soon as possible. The 
invitation has been accepted by the LSSA, 
and by the time my contribution appears 
in this issue of Advocate, the GCB and the 
LSSA would have met to discuss the LPB 
and matters of mutual concern. 

I would have preferred not to discuss the 
merits and demerits of the LSSA version 
of the LPB, or for that matter, the merits 
and demerits of the proposal of the joint 
Ministerial Task Team (on which the 
GCB and the LSSA served, and which the 
GCB supported) . Instead, I would have 
preferred that the GCB and the LSSA 
discuss matters of principle relating to, 
inter alia, the transformation of the judi
ciary, access to justice, access to the 
legal profession, access to work (briefing 
patterns), public and consumer interest 
in an efficient, effective, independent 
legal sector, legal education and train
ing, the Competition Commission, and a 
regulatory framework which would best 
promote the public interest, in particular 
the five core functions of regulations, ie 
entry standards and training, rule-mak
ing, monitoring and enforcement, com
plaints, and discipline. 

Once agreement were to be reached on 
certain issues of principle such as these 
(the list is not a closed one), I was of the 
view that the GCB and the LSSA would 
be better placed to discuss their differ
ences which appear from the LSSA LPB, 
and the Ministerial Task Team proposal, 
respectively. 

I was therefore encouraged to read in 
the LSSA response entitled 'Challenges 
Facing the Bar', that 'the LSSA is presently 
compiling a comprehensive exposition of 
the principles which underpin its vision for 
the transformation and unification of the 
legal practice profession and fully intends 
to continue to engage government, the 
judiciary, the national community-based 
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Paralegal Association, the GCB and other 
role players on the basis of such princi
ples' (see 'LSSA response to "Challenges 
facing the Bar'" on page 4 of this issue). 

With a view to discussing matters of 
principle, a task team of the GCB met on 
29 January 2005 to discuss the issues I 
refer to above. Constituent Bars were also 
requested to comment on these issues of 
principle so that their contribution might 
inform the debate. 

I address some of these issues of prin
ciple. 

'Access to justice' is a key phrase often 
referred to by those involved in, or con
cerned with, the administration of justice. 
It is of common concern that the over
whelming majority of our fellow citizens 
do not enjoy ready or effective access to 
justice as a result of the legacy of apart
heid, including poverty, poor education, 
etc. We are also aware that both the attor
neys' and the advocates' profession have 
pro bono measures in place designed to 
provide the poor and the disadvantaged 
with access to justice. (Whether these 
initiatives are working, and moreover, are 
effective, is difficult to tell at this stage.) 
We also know that there are NGOs that 
provide legal services free of charge to 
members of the public, such as the Legal 
Resources Centre, the Women's Legal 
Centre, and others that provide assistance 
and resources to the poor and disadvan
taged in public interest matters. These 
NGOs operate effectively and as a team 
involving both attorneys and advocates. 

The question that needs to be answered 
(and resolved) by the GCB and the LSSA 
in their discussions is whether, and if so, 
to what extent, either the LSSA LPB or 
the Task Team proposal, best provides a 
framework which furthers effective access 
to justice. 

Access to the legal profession is another 
key issue central as to which of the Bills 
should be adopted. In recent years, the 
GCB and its constituent Bars have adopted 
several measures to make the Bar more 
accessible to blacks and to women. (These 
measures have been discussed in earlier 
issues of Advocate.) 

As regards access to work, ie briefing 
patterns, the fact that the advocates' pro
fession is acknowledged as a referral pro-
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fession in both the LSSA and the Task 
Team proposals, reinforces the mutually 
inter-dependent nature of the legal profes
sion. The issue of briefing patterns is a 
vexed one, and has been addressed on an 
on-going basis over the past four or five 
years since the formation of Advocates 
for Transformation. Our colleagues in the 
attorneys' profession play a very criti
cal role in ensuring that briefing patterns 
skewed by race and gender considerations 
change as a matter of priority. The issue of 
briefing patterns links to the transforma
tion of the judiciary in a very direct way. 
All agree that it is a constitutional impera
tive that the composition of the judiciary 
should reflect the demographics of the 
country. It goes without saying that if 
black and women attorneys and advocates 
are not exposed to the kinds of work to 
which they will be exposed as judges one 
day, the system of the administration of 
justice will flounder, and will effectively 
be brought into disrepute. 

Whatever version of the LPB prevails, it is 
clear that it must be in the public andjn the 
consumer interest, and that it must provide 
for an efficient, effective, and independent, 
legal sector. The public and consumer inter
est can never be overstated. In our discus
sions with the LSSA, we must be mindful 
that our various vested interests in the sys
tem of the administration of justice do not 
obscure or blind us to the overriding public 
and consumer interest considerations which 
must inform any new structure. 

One of the issues that have to be addressed 
quickly is the issue relating to the cost 
to the taxpayer of implementing a Legal 
Practice Bill. It is apparent from the LSSA 
Bill that a national statutory council and 
other regional councils would be estab
lished, and as a result, a number of per
sons would have to be employed to run 
these councils. Questions of affordability 
become relevant and important. It is well 
known that our country has a number of 
constitutionally-ordained institutions, such 
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as the Human Rights Commission, the 
Gender Commission, the Public Protector, 
and others whose effectiveness has been 
undermined by a lack of resources and 
a lack of public funding. One would not 
want either a national council or regional 
councils established under a Legal Practice 
Bill to suffer the same fate. 

Legal education and training will always 
be an important issue as it relates not only 
to access to the legal profession, but also 
to the transformation of the judiciary. 
Quality education and training are there
fore a non-negotiable imperative which 
must be catered for in the Legal Practice 
Bill. Legal education and training in the 
practising advocates' profession enjoy a 
high priority, and deservedly so. Currently, 
apart from a one-year pupillage training 
programme of high quality, there are addi
tional advocacy training courses, as well 
as further legal and education courses. 
Moreover, all legal education and training 
offered by the GCB and the constituent 
Bars are provided on a voluntary basis. 
Sacrifices made by busy practitioners are 
much appreciated, and redound to the 
credit of the profession. Under statutory 
councils, legal education and training are 
likely to be provided by fully-paid train
ers. Such costs will have to be factored 
in, and considered, during the course of 
the debate. 

The Competition Commission has over 
the past three years issued directives, 
and matters have been referred to court 
for adjudication in relation to some of 
these directives. More recently, meetings 
have been held with the Commission, and 
formal responses have been exchanged 
between the GCB and the Commission. 
The GCB's position remains that the ser
vices rendered by the legal profession 
should not be treated on the same footing 
as services rendered by other sectors of 
the economy, and that it is in the public 
interest that the provision of legal services 
should be regulated in a defined way, par
ticularly in relation to the charging of 
fees for services rendered. The case for 
exemption from Competition Commission 
regulation is a compelling one in relation 
to the legal profession. 

Whatever regulatory framework is agreed, 
such a framework must best promote the 
public interest. The LSSA acknowledges 
that there is scope for 'functional differ
ences in modes of practice as referral 
or non-referral (trust account) practitio
ners', but says that such differences do 
not require or demand separate statutory 
structures. It is acknowledged therefore 
by the LSSA that refen'al and non-referral 
(ie trust account) practitioners should have 
different entry standards and training, and 
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rule-making, at least. I think there is agree
ment in the legal profession as a whole 
that monitoring and enforcement, and the 
complaints and disciplinary mechanisms, 
should apply to all those involved in ren
dering legal services. In other words, the 
monitoring and enforcement of the rules 
of practice, complaints by practitioners 
and members of the public, and issues of 
discipline, must be accountable to the pub
lic, and be transparent as far as possible 
having regard to the rights of the parties 
involved. 

The LSSA response reveals the key issues 
which concern them, ie 'attitudes' within 
the profession, especially in relation to 
issues of race and gender; transformation 
of the Bench; the 'misconceived notion 
that one has some inherent merit above 
the other or that some have superior
ity above others'; the 'vexed question' of 
'mixed doubles'; the issue of 'the indepen
dence' of the legal practice profession; the 
concept of the 'accredited association '; 
and the issue of 'voluntary associations'. 
There are admittedly some legal practitio
ners (both attorneys and advocates), and 
some judges, who fail or refuse to change 
their attitudes in relation to issues of race 
and gender. Such attitudes are clearly 
unacceptable, and cannot be condoned. 
One must accept however that it is impos
sible to legislate or decree that a change of 
attitude should take place. Clearly, where 
such appalling attitudes evidence them
selves in conduct, or in judgments, these 
will be tackled either in the form of disci
plinary action, or by appealing judgments 
to the highest courts. 

The GCB and its constituent Bars are fully 
committed to the transformation of the 
Bench, and all its transformation measures 
and initiatives are geared towards sup
porting and complementing strategies to 
transform the Bench. 

The notion that advocates are somehow 
superior to attorneys is not one supported 
or condoned by the GCB and its constitu
ent Bars. Such a notion is unacceptable, 
and is indeed 'misconceived'. Inasmuch 
as such a notion may be propounded or 
supported by some advocates, they would 
represent a very small minority of the 
members of the GCB and its constituent 
Bars. The legal profession as a whole, 
comprising referral and non-referral prac
titioners as well as other lawyers in differ
ent modes of practice, plays a critical role 
in ensuring that constitutional democracy 
works at the end of the day. No one leg 
or arm of the legal profession is more 
important than (or is superior to) the other. 
Our work is interrelated, and dependent 
on each other, particularly in relation to 
the work of referral and non-referral prac-
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titioners. This fact has been demonstrated 
over time immemorial. Superior or con
descending attitudes have no place in the 
legal profession, whether they arise from 
quarters in the referral or the non-referral 
profession. 

The issue of 'independence' has been 
much discussed. In this regard, I would 
venture to say that the issue of 'indepen
dence' operates at two important levels. At 
the primary level, both referral and non
referral practitioners must ensure that they 
are guided only by their clients' interests, 
the public interest, and their duty to the 
court. In other words, the legal profession 
must strenuously guard against unwarrant
ed state interference, or state control. At 
this level, there should not be any debate 
that the legal profession must be indepen
dent in the true sense of the word. 

There is however another level of 'inde
pendence' which distinguishes referral 
from non-referral practitioners. That relates 
to the fact that referral practitioners are 
entitled to take or accept work (except in 
certain defined circumstances) from all 
comers (the so-called 'cab-rank rule'), 
whereas non-referral practitioners are pre
cluded from accepting work from clients 
or potential clients whose interests would 
be contrary to that of their existing clients. 
By way of example, a non-referral practi
tioner who acts for Eskom may not act for 
an employee or service supplier of Eskom 
as this would create a conflict of interest, 
and would not be permitted under the rules 
regulating the conduct of non-referral prac
titioners. Individual members of the referral 
profession however are at liberty to act for 
all corners (except where there is a specific 
or general retainer, or where an existing 
brief is held for a particular client), which 
makes it possible for referral practitioners 
to act even for a client represented by him 
or her on a previous occasion, in another 
matter. This distinction is of critical impor
tance when linked to the issue of access to 
justice. Thus, for example, where most (if 
not all) of the major non-referral law firms 
act for the major corporations or parastat
als, and are therefore off-limits to these 
major corporations or parastatals' employ
ees or service providers, such employees 
or service providers are nevertheless able 
to have access to members of the referral 
profession via smaller firms, or one-per
son non-referral practitioners. In this way, 
access to justice is guaranteed. 

Thus, for example, when in the dark days 
of apartheid, the bigger law firms (whose 
clients included the government and gov
ernment departments) were not prepared 
to accept instructions from clients opposed 
to the apartheid government or apartheid 
legislation, such work was readily done by 
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prominent members of the referral profes
sion such as Sydney Kentridge QC, Chief 
Justice Arthur Chaskalson, Deputy Chief 
Justice Pius Langa, George Bizos SC, and 
the late Chief Justice Ismail Mahomed, to 
name only a few. 

Thus when we debate the issue of 'indepen
dence', we should avoid attaching labels, 
and definitely avoid adopting a position 
based on emotion or outdated attitudes. 

The concept of accredited associations or 
organisations is well-established in our 
labour law, and is strictly regulated by 
the Labour Relations Act which provides 
for the establishment of bargaining coun
cils, defines the powers and functions of 
such councils, and provides for the regis
tration of councils. Bargaining councils 
established under the Labour Relations 
Act are injected with statutory authority 
once established in terms of the Labour 
Relations Act. This does not mean that 
bargaining councils may 'contract out' 
or become a separate regulatory author
ity dealing with the training, admission, 
administration, regulation and discipline 
of 'just its own from cradle to grave'. 
What I understand by the concept of 
accredited associations is that organisa
tions or associations would have to be 
'established in accordance with the Legal 
Practice Bill ', moreover in accordance 
with certain threshold requirements pre
scribed in such a Bill. Like bargaining or 
industrial councils established under the 
Labour Relations Act, accredited asso
ciations or organisations will exercise 
authority under the Bill, and will not have 
the power to contract out, or simply 'make 
their own rules' without the consent of 
the Legal Practice Council. At the end of 
the day, voluntary accredited associations 
or organisations established under the 
LPB would be accountable to the Legal 
Practice Council, and be subject to its 
jurisdiction. An accredited association or 

organisation would therefore not be able 
to pursue narrow sectorial objectives or 
achieve the further fragmentation or divi
sion of the legal profession. Provided that 
the threshold is not set at an unacceptably 
high level, the Legal Practice Council can 
ensure that there is no proliferation of 
separate voluntary associations or organi
sations. At all material times, one would 
expect the Legal Practice Council as the 
supervising or overreaching regulatory 
authority to set the agenda as it were, 
and to ensure that it speaks on behalf of 
all legal practitioners. The final Legal 
Services Review (see the report on the 
IBA annual general meeting by Jannie 
Eksteen SC on page 20 of this issue) 
which was presented in December 2004 
by Sir David Clementi to the Office of 
Fair Trading in the UK, now offers power
ful endorsement to just such a model. 

One of the burning issues for the LSSA 
is that relating to 'mixed doubles'. The 
LSSA is desirous that it be made possible 
for an attorney to appear together with an 
advocate in a matter. Currently, the GCB 
rules provide for its members to appear 
with non-members where exemption has 
been granted, upon application, such as 
for example, in the case of the Asset 
Forfeiture Unit, and in cases where, in the 
public interest, it may be permitted. In all 
cases the overriding interest of the client is 
the main criterion. 

The basis of the rule against members of 
the Bar appearing with their instructing 
attorneys relates to their different func
tionalities (in relation to the case before 
the court), as well as their differing duties 
towards the court, and towards their cli
ents. It is an oversimplification to think 
that an instructing attorney can be counsel 
and attorney at the same time. All that 
leads to is a situation where one person has 
to do the work of two, and ultimately it is 
the client that suffers. Also, appearing in a 

LSSA response to 'Challenges facing 

the Bar' 

The Law Society of South Africa 
(LSSA) has welcomed the comments 
of the GCB chair, Norman Arendse 
SC, which appeared in the December 
2004 issue of Advocate. In a letter to 
Advocate the co-chairs of the LSSA, 
Si/as Nkanunu and Jan Stem m ett, 
write as follows: 

As co-chairs of the Law Society of 
South Africa (LSSA), we appre
ciate the opportunity of respond

ing to the contribution by the chair of 
the GCB, Norman Arendse SC, in 2004 
December Advocate 2. 

We certainly welcome the renewed com
mitment on the part of the GCB to the 
process of transformation. Particularly in 
relation to Advocates for Transformation, 
this mirrors, in principle, the process by 
which the LSSA was launched in 1998 
with co-equal representation in all gov

matter, counsel has an overriding duty to 
the court to the extent that this duty over
rides even the instructions received via the 
instructing attorney from his or her cli
ent. By contrast, the instructing attorney's 
overriding duty is to his or her client. 

I suppose that this difficulty may be over
come by another attorney (of the same 
firm) interposing as the de facto instruct
ing attorney, releasing his or her colleague 
to appear together with the advocate. This 
arrangement will obviously also have an 
impact on the issue of costs to the client, 
and the client's consent will be required. 
Of course, for some time now, attorneys 
have enjoyed rights of audience in the 
High Court, as well as in every other court 
or tribunal that adjudicates disputes. The 
question may well be asked therefore why 
(especially) senior attorneys cannot appear 
for their clients, on their own, without 
appearing with counsel. This already is 
the case especially in the specialist courts 
and tribunals such as the Labour Court 
and the CCMA. Of course, a primary con
sideration for the advocates' profession is 
that permitting its members to appear with 
non-members (especially in more complex 
matters) is likely to adversely affect the 
growth and development of the junior Bar, 
and in particular to have an adverse impact 
on the growth and development of young 
black practitioners and women. There is 
also the fact that different disciplinary 
rules and structures exist. 

The issue is, however, one which I do not 
regard as insurmountable, and provided 
the necessary safeguards are put in place, 
and especially the interests of clients, and 
the public interest, are taken into account, 
may be looked at again. 

The GCB looks forward to discussing with 
the LSSA the principle issues referred to 
by the LSSA, and to which I refer in my 
response. OD 

eming structures for the Black Lawyers 
Association, the National Association of 
Democratic Lawyers and the statutory 
law societies. 

While recognising that we still have a 
long way to go, we believe that the fears 
of the sceptics have been proved to be 
unfounded. The process of transforma
tion has enhanced the credibility and 
acceptability of our profession in the 
public eye, whilst also bringing together 
a rich diversity of talents, skills and 
insights which have been combined in a 
single entity to serve better the common 
interests of all. 
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