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prominent members of the referral profes
sion such as Sydney Kentridge QC, Chief 
Justice Arthur Chaskalson, Deputy Chief 
Justice Pius Langa, George Bizos SC, and 
the late Chief Justice Ismail Mahomed, to 
name only a few. 

Thus when we debate the issue of 'indepen
dence', we should avoid attaching labels, 
and definitely avoid adopting a position 
based on emotion or outdated attitudes. 

The concept of accredited associations or 
organisations is well-established in our 
labour law, and is strictly regulated by 
the Labour Relations Act which provides 
for the establishment of bargaining coun
cils, defines the powers and functions of 
such councils, and provides for the regis
tration of councils. Bargaining councils 
established under the Labour Relations 
Act are injected with statutory authority 
once established in terms of the Labour 
Relations Act. This does not mean that 
bargaining councils may 'contract out' 
or become a separate regulatory author
ity dealing with the training, admission, 
administration, regulation and discipline 
of 'just its own from cradle to grave'. 
What I understand by the concept of 
accredited associations is that organisa
tions or associations would have to be 
'established in accordance with the Legal 
Practice Bill', moreover in accordance 
with certain threshold requirements pre
scribed in such a Bill. Like bargaining or 
industrial councils established under the 
Labour Relations Act, accredited asso
ciations or organisations will exercise 
authority under the Bill, and will not have 
the power to contract out, or simply 'make 
their own rules' without the consent of 
the Legal Practice Council. At the end of 
the day, voluntary accredited associations 
or organisations established under the 
LPB would be accountable to the Legal 
Practice Council, and be subject to its 
jurisdiction. An accredited association or 

organisation would therefore not be able 
to pursue narrow sectorial objectives or 
achieve the further fragmentation or divi
sion of the legal profession. Provided that 
the threshold is not set at an unacceptably 
high level, the Legal Practice Council can 
ensure that there is no proliferation of 
separate voluntary associations or organi
sations. At all material times, one would 
expect the Legal Practice Council as the 
supervising or overreaching regulatory 
authority to set the agenda as it were, 
and to ensure that it speaks on behalf of 
all legal practitioners. The final Legal 
Services Review (see the report on the 
IBA annual general meeting by Jannie 
Eksteen SC on page 20 of this issue) 
which was presented in December 2004 
by Sir David Clementi to the Office of 
Fair Trading in the UK, now offers power
ful endorsement to just such a model. 

One of the burning issues for the LSSA 
is that relating to 'mixed doubles'. The 
LSSA is desirous that it be made possible 
for an attorney to appear together with an 
advocate in a matter. Currently, the GCB 
rules provide for its members to appear 
with non-members where exemption has 
been granted, upon application, such as 
for example, in the case of the Asset 
Forfeiture Unit, and in cases where, in the 
public interest, it may be permitted. In all 
cases the overriding interest of the client is 
the main criterion. 

The basis of the rule against members of 
the Bar appearing with their instructing 
attorneys relates to their different func
tionalities (in relation to the case before 
the court), as well as their differing duties 
towards the court, and towards their cli
ents. It is an oversimplification to think 
that an instructing attorney can be counsel 
and attorney at the same time. All that 
leads to is a situation where one person has 
to do the work of two, and ultimately it is 
the client that suffers. Also, appearing in a 

LSSA response to 'Challenges facing 

the Bar' 

The Law Society of South Africa 
(LSSA) has welcomed the comments 
of the GCB chair, Norman Arendse 
SC, which appeared in the December 
2004 issue of Advocate. In a letter to 
Advocate the co-chairs of the LSSA, 
Si/as Nkanunu and Jan Stemmett, 
write as follows: 

As co-chairs of the Law Society of 
South Africa (LSSA), we appre
ciate the opportunity of respond

ing to the contribution by the chair of 
the GCB, Norman Arendse SC, in 2004 
December Advocate 2. 

We certainly welcome the renewed com
mitment on the part of the GCB to the 
process of transformation. Particularly in 
relation to Advocates for Transformation, 
this mirrors, in principle, the process by 
which the LSSA was launched in 1998 
with co-equal representation in all gov

matter, counsel has an overriding duty to 
the court to the extent that this duty over
rides even the instructions received via the 
instructing attorney from his or her cli
ent. By contrast, the instructing attorney's 
overriding duty is to his or her client. 

I suppose that this difficulty may be over
come by another attorney (of the same 
firm) interposing as the de facto instruct
ing attorney, releasing his or her colleague 
to appear together with the advocate. This 
arrangement will obviously also have an 
impact on the issue of costs to the client, 
and the client's consent will be required. 
Of course, for some time now, attorneys 
have enjoyed rights of audience in the 
High Court, as well as in every other court 
or tribunal that adjudicates disputes. The 
question may well be asked therefore why 
(especially) senior attorneys cannot appear 
for their clients, on their own, without 
appearing with counsel. This already is 
the case especially in the specialist courts 
and tribunals such as the Labour Court 
and the CCMA. Of course, a primary con
sideration for the advocates' profession is 
that permitting its members to appear with 
non-members (especially in more complex 
matters) is likely to adversely affect the 
growth and development of the junior Bar, 
and in particular to have an adverse impact 
on the growth and development of young 
black practitioners and women. There is 
also the fact that different disciplinary 
rules and structures exist. 

The issue is, however, one which I do not 
regard as insurmountable, and provided 
the necessary safeguards are put in place, 
and especially the interests of clients, and 
the public interest, are taken into account, 
may be looked at again. 

The GCB looks forward to discussing with 
the LSSA the principle issues referred to 
by the LSSA, and to which I refer in my 
response. CD 

erning structures for the Black Lawyers 
Association, the National Association of 
Democratic Lawyers and the statutory 
law societies. 

While recognising that we still have a 
long way to go, we believe that the fears 
of the sceptics have been proved to be 
unfounded. The process of transforma
tion has enhanced the credibility and 
acceptability of our profession in the 
public eye, whilst also bringing together 
a rich diversity of talents, skills and 
in sights which have been combined in a 
single entity to serve better the common 
interests of all. 
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We know that both we and the GCB face 
- and should work closely and honestly 
together on - the challenge to address 
attitudes within our professions, espe
cially around issues of race and gender, 
transformation of the Bench and the 
misconceived notion that one has some 
inherent merit above another or that 
some have superiority above others. 

Mr Arendse frankly and openly deals 
with problems and difficulties facing 
the Bar, some of which are internal to 
the point of being intensely personal. 
We believe that he is to be commended 
and hope that his commitment to deal 
with the challenges of transformation 
pervades all levels of the Bar, and also 
extends to the vexed question of 'mixed 
doubles' which remains an issue of seri
ous concern to attorneys. 

Much is still made by the Bar of its own 
'independence', notwithstanding that it 
was affirmed at the joint meeting of the 
LSSA's Management Committee and the 
GCB Council at East London in March 
2002 that independence, ethics and our 
role as officers of the court relate to all 
legal practitioners and to the legal prac
tice profession as a whole and not, to 
some greater or lesser extent, to only one 
branch of that profession or one mode of 
practice. 

This principled stance on issues around 
independence of the legal practice profes
sion informs the approach of the LSSA 
to unified governance structures. While 
there is acknowledgement of, and scope 
for, functional differences in modes of 
practice as referral or non-referral (trust 
account) practitioners, such differences 
do not require or demand separate statu
tory structures. 

The proposition: 'We are different, 
therefore we shall be separate' strikes 
a deeply discordant note in the South 
African psyche. 

In the view of the LSSA a single, unified 
leadership elected by the whole legal 
practice profession through its regional 
structures will represent the combination 
of great talents and professional resourc
es that will best enable that profession, 
in upholding the public interest, to 

• address 	 the ever-present external 
threats of public misperceptions and 
loss of confidence as well as gratuitous 
attacks by individuals and institutions 
which undermine the credibility of the 
profession as a whole and inhibit its 
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ability to fulfil its constitutional role in 
the administration of justice; 

• withstand pressures facing all practi
tioners such as the erosion of reserved 
work and the looming encroachment 
of international law firms through 
the General Agreement on Trade in 
Services process, which may possibly 
advance the delivery of services in 
some areas but could seriously erode 
the wider provision of legal services 
by South African lawyers if not care
fully regulated; and, 

• strengthen 	 its collective ability to 
withstand the provision of legal ser
vices by non-practitioner 'advisers' or 
'commercial paralegals' operating for 
own account. 

The Legal Practice Bill which the LSSA 
has put forward aims to deal only with 
the regulation of enrolled legal practi
tioners who render statutorily defined, 
reserved legal services. It does not, and 
cannot, impose on a Legal Practice 
Council the additional function to regu
late, interdict or prosecute the rendering 
of legal services for fees by persons out
side of the profession. If such regulation 
is considered to be necessary as a matter 
of national policy it can be effected and 
policed only by state agencies under 
separate legislation (such as the FSB in 
relation to financial services). 

Mr Arendse notes that there is agreement 
on a single statutory framework for the 
legal practice profession, but he omits to 
mention that this is coupled, in the ver
sion of the Bill which the GCB endorses, 
with the concept of the 'accredited asso
ciation'. That would enable a group 
of practitioners in a voluntary asso
ciation to 'contract out' and become a 
separate regulatory entity dealing with 
the training, admission, administration, 
regulation and discipline of just its own 
members 'from cradle to grave' as senior 
representatives of the GCB have phrased 
it in previous discussions. 

A more recent proposal that there be 
a separate statutory structure for all 
referral practitioners takes the matter no 
further as it would only perpetuate the 
division of the referral and non-referral 
branches of the profession. The GCB 
would probably continue its existence as 
a voluntary association outside of even 
such a structure. 

In the LSSA vision for a transformed, 
unified profession, all practitioners (even 
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those referral practitioners who elect not 
to join the GCB) will be entitled to the 
benefits of their statutory membership 
and to participation in the election of 
the leadership. All will enjoy the same 
status and practise subject to the same 
standards and ethical responsibilities 
towards the court, their clients and their 
colleagues, irrespective of whether they 
elect to practise on a non-referral (trust 
account) or referral basis. 

The continued existence of the GCB and 
its various provincial Bars as voluntary 
associations is by no means proscribed 
under the LSSA draft Bill. All legal 
practitioners, notwithstanding their 
membership of the national statutory 
society, will remain at liberty to form, 
or join, voluntary associations such as 
AFT, BLA, CLA, GCB, Nadel, VRA or 
any other collective-interest structure. 

Our experience has been that concur
rent membership of BLA or Nadel has 
enhanced the contribution which such 
members have made - and are making 
- to their statutory law societies and to 
the life and work of the LSSA. 

The concept of 'accredited associations' 
is tailored primarily by the GCB to 
achieve a narrow sectoral objective. 
It has the real potential to fragment 
and further divide the legal profes
sion. Other groupings will surely seek 
to attain the same accreditation. This 
will lead to a proliferation of separate 
voluntary associations each acting as 
the regulatory body for its own mem
bers only. Each one will be primarily 
committed to its particular agenda and 
will be competing for membership and 
vying to be heard as the 'real' voice 
representing the views and interests of 
legal practitioners. 

The LSSA is presently compiling a com
prehensive exposition of the principles 
that underpin its vision for the trans
formation and unification of the legal 
practice profession and fully intends 
to continue to engage government, the 
judiciary, the National Community
Based Paralegal Association, the GCB 
and other roleplayers on the basis of 
such principles. 

As was said in a Law Society letter to 
the chairman of a provincial Bar council 
some years ago, in relation to the LSSA 
vision for a transformed, unified profes
sion: 'The Bar has nothing to fear - and 
so much to contribute. DJ 
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