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Crusaders for the rule of law 

Welcome address by Sharise Weiner SC, chair of the Advocacy 
Training Committee of the GCB, at the 2005 Advocacy Training 
Workshop, conducted under the auspices of the Forum for 
Barristers and Advocates of the IBA, for advocacy teachers from 
South Africa, Zimbabwe and Namibia at the Orakensberg in 
January 2005 

This workshop has been made pos
sible by the very generous donation 
from the Forum of Barristers and 

Advocates of the IBA. 

It is an honour to welcome our very spe
cial guests: Professors George Hampel QC 
and Professor Felicity Hampel SC from 
the Australian Advocacy Institute (AAI), 
Michel Kallipetis QC, the present chair 
of Continuing Education at Gray's Inn, 
Edwin Glasgow QC, Peter Carter QC, and 
Sarah Clarke from Gray's Inn and the Inns 
of Court Advocacy Training Committee of 
the Bar of England and Wales (lATC). 

The concept of advocacy skills training 
is relatively new in South Africa, but 
has been part of our profession in both 
England and Australia for many years. The 
'learning' travelled from the Australian 
Advocacy Institute, under the auspices of 
George Hampel, to the IATC, then under 
the great leadership of the late Michael 
Hill QC, and finally down to us in 'the 
colonies.' 

South Africa started out on the road to 
advocacy training some nine years ago, 
when in January 1996 a group of thirteen 
South African advocates from various Bars 
across the country were privileged to attend 
a training course in London to become 
advocacy trainers in South Africa. These 
pioneers initiated the drive to improve the 
standards of advocacy in our country. As it 
stands in 2005, we have trained over 300 
advocacy teachers throughout the country, 
consisting of judges, senior counsel and 
junior counsel. Together with the AAI and 
the lATC, it is indeed a great privilege to 
be able to continue the tradition of spread
ing advocacy skills to our neighbours, 
Zimbabwe and Namibia. 

It should, however, be noted that improv
ing the standards of advocacy at the Bar is 
not only altruistic. There is a very selfish 
motivation in encouraging high levels of 
advocacy skills at the Bar. The very justifi
cation for having an independent Bar is in 
its advocacy skills, and especially its oral 
advocacy skills. 

There are a various other good reasons 
for implementing advocacy training pro

grammes, not least of these being that the 
social stigma that is often attached to the 
legal profession is exacerbated by incom
petence within the profession. Lawyers are 
already perceived to be a money-grabbing, 
manipulative, amoral bunch. Incompetence 
and lack of advocacy skills only serves to 
further this perception. 

It is incumbent upon our profession to 
dispel these views by, inter alia, improv
ing standards of advocacy in our courts. 
This would also lead to other benefits - to 
quote Chief Justice Warren Burger, 'The 
tradition of independence of the British 
Bar and the corollary of accountability 
for the exercise of that independence are 
reinforced by their system of training and 
the standards of the profession. At the core 
of their training is the inculcation of strict 
standards of ethics, civility and decorum 
as components of professionalism.' 

Despite all this, there is still a resistance to 
advocacy training by those who remained 
untrained. In the words of George Hampel 
(when he was a justice of the Supreme 
Court of Victoria, Australia), 'This is 
reflected in the number of very experi
enced, very bad advocates in our country. 
Indeed it could be said that these advocates 
have perfected the art of bad advocacy.' 

Advocacy training necessarily reflects, 
amongst others, the following features: 
firs, the important role that oral advocacy 
still has in our court system; second, the 
fact that our practising legal profession 
is split into two branches, advocates and 
attorneys, and that litigation preparation 
and advocacy are seen as distinct, albeit 
related, operations; third, the important 
role that established judges and advocates 
play in the education of junior counsel 
through advocacy training programmes as 
well as through pupillage; and fourth, the 
fact that we believe that an independent 
and respected judiciary should still, in the 
main, draw its members from the ranks 
of the independent Bar and through same 
uphold the rule of law. 

Sternford Moyo, the past president of the 
Law Society of Zimbabwe, eloquently 
described the meaning of the rule of 

law in these words: 'The rule of law is 
the antithesis of the existence of wide, 
arbitrary and discretionary powers in the 
hands of the executive or the legisla
ture. The rule of law is a celebration of 
individual rights and liberties, and all 
the values of a constitutional democracy 
characterised by the absence of unregu
lated executive or legislative power. It is a 
celebration of the concept of separation of 
powers'(quoted by Mark Ellis, executive 
director of the IBA, in a paper entitled 
'Strengthening African Democracy - The 
Rule of Law and Institution Building' 
delivered at Abuja, Nigeria, on 22-5 
November 2004). 

In all three African countries repre
sented here tonight the independence of 
the courts is guaranteed in our respec
tive constitutions. Section 165(2) of the 
Constitution of South Africa provides that 
, ... the courts are independent and sub
ject only to the Constitution and the law, 
which they must apply impartially and 
without fear, favour or prejudice.' Section 
79B of the Constitution of Zimbabwe 
states that: 'In the exercise of his judicial 
authority, a member of the judiciary shall 
not be subject to the direction or control 
of any person or authority, except to the 
extent that a written law may place him 
under the direction or control of another 
member of the judiciary.' And article 78 of 
the Constitution of Namibia states: 'The 
Courts shall be independent and subject 
only to this Constitution and the law.' But 
events in Africa have shown that consti
tutional provisions do not by themselves 
ensure the independence of the judiciary. 
'It is the existence of a solid, independent 
judiciary that is the cornerstone of the 
rule of law' (Sternford Moyo quoted by 
Ellis, supra ). Further, the rule of law does 
not just require an independent judiciary. 
The rule of law requires' ... a broad-based 
coalition of supporters from both inside 
and outside the judiciary. This includes an 
independent Bar and legal profession that 
can help support it.' 

An independent Bar is an ' ... essential 
agent in the administration of justice. It 
is our duty to speak out against abuses of 
justice and human rights even in the face 
of hostility. We should not be afraid to 
be seen as crusaders for the rule of law' 
(Ellis, supra). 

Many of our guests from Zimbabwe who 
are present, and other respected members 
of the Bar there, have bravely spoken out 
against abuses of the rule of law. Such 
persons reinforce the view that the inde
pendent legal practitioner is absolutely 
essential for the rule of law to prosper. 
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As Mark Ellis, executive director of the 
IBA, has stated, 'An independent and fear
less legal profession is an essential prereq
uisite to the enjoyment of human rights 
and to transformation to a democratic, free 
and prosperous society. A weak legal pro
fession is of no value to the public and the 
administration of justice' (Ell is, supra). 

The independent Bars which find them
selves under threat, and the legal profes
sion as a whole, find the courage to speak 
out from the support and solidarity that 
exists within the profession, and from 
the fearless and unique support that we 
receive from members of our associate 
referral Bars. 

One-year pupillage a huge success 

AJ Oickson SC, KwaZulu-Natal Bar, National Pupil/age 
Co-ordinator 

The introduction of the one-year 
pupillage in 2004 has justified 
itself by its results and the quality 

of the advocates it has produced. 

The one-year course was introduced with 
a new course programme and a new time
table. The entire system of pupiUage has 
been revamped, both in substance and 
form. Although everything we knew or 
could forecast pointed towards the system 
being successful, this remained to be seen. 

The best indications of success or failure 
are an assessment of the quality of the 
product and the rate at which the system 
produces the product. A comprehensive 
investigation has been done in order to 
evaluate the strengths and weaknesses of 
the programme and to prescribe remedies 
to address the weaknesses. This article 
deals briefly with the most significant and 
revealing findings. 

The pass rate of 80% is a dramatic jump 
from the past. It represents a pass rate of 
20% higher than the average achieved 
since 2000. I regard this as a major suc
cess. I am also delighted that the suc
cessful pupils were 30% black and 40% 
women. (Only two women failed the 
examination. ) 

The quality of the new advocates is 
demonstrably higher in competence and 

Three-month award for 
young South African 
advocate to study in London 

The Chambers of Peter Rook QC at 
18 Red Lion Court, London, one of 
the largest sets of Chambers specialis
ing in criminal law, is offering a young 
South African advocate the opportuni
ty to spend three months working in 
Chambers. The award includes a paid 
return ticket, a monthly stipend as well 
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in performance skills. At the Advocacy 
Training Drakensberg Workshop held in 
January 2005, it was demonstrated that 
the 2004 'graduates' are better equipped 
and skilled to deal with practice. Every 
year the newly qualified advocates vol
unteer to act as counsel in the exercises 
used in the workshop. They are recruited 
from every Bar in the country and all 
have one thing in common: they have 
recently passed the Bar exam and have 
started practice. It is clearly evident that 
the average 2004 graduate has confi
dence, performance skills and general 
competence surpassing that of their pre
decessors. 

The National Bar Examination Board 
has noted the dramatic improvement and 
enthusiastically supported the new pro
gramme. 

It was the acceptance by the General 
Council of the Bar of its responsibility 
to train its pupils uniformly and effec
tively in an accountable and efficient 
manner which gave rise to the system 
introduced in 2004. It is gratifying to see 
proof that it has succeeded in producing 
excellence. 

However, we must strive to eliminate the 
20% failure rate in 2005. We can do this 
only by facing and addressing the main 

as financial assistance for accommoda
tion expenses. 

The successful candidate will have the 
opportunity to see all levels of criminal 
courts in operation, and spend time with 
senior advocates, defence and prosecut
ing attorneys, and judges. The candidate 
will be allocated one or two supervisors 
responsible for the development of the 
study programme. 

The award will run from May to July 
2006. 
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Together this weekend we have been afford
ed the opportunity to raise the status of our 
profession in the eyes of the public because 
we are seen to be serious about what advo
cacy training is really all about: to provide a 
service to our clients, to the administration of 
justice and to our society - which is, after all, 
the only justification for our existence. CD 

factors behind those pupils' failure. It is 
therefore important that we address the 
following matters: 

• Pupils who come directly from univer
sity are at risk. We have to accept that 
the universities do not instruct students 
adequately for practice, especially in 
the practice and procedure courses. 
We have to consider extra lectures in 
civil procedure, criminal procedure 
and evidence. The results also tell us 
that some universities are worse than 
others in this regard, and we need to 
consider teaching these courses as if 
they had not been taught at all. 

• Pupils 	 who are not fully proficient 
in English are at risk. This clearly 
(according to the figures) hits the 
African group hardest. I believe that it 
is essential for all Bars to hold courses 
in English and its use in advocacy for 
all pupils. 

• African pupils from the former home
land universities are at risk. This must 
be addressed as a combination of the 
first two factors. 

I believe that the new pupillage system 
is the purest transformation initiative that 
the Bars can undertake. It empowers, it 
transfers skills, and it seeks to produce 
a result which is uniform, fair and equal. 
We therefore cannot shrink from the chal
lenge posed by the pupils most at risk. We 
must accept it and ensure that every pupil 
who has the desire and the potential to be 
an advocate, qualifies to be one. This is 
our aim in 2005. CD 

Interviews for short-listed candidates 
will take place in early September 2005. 
Closing date for applications: 31 July 
2005. 

For further details of the award and selec
tion criteria, please contact either Elize 
van den Heever at the General Council of 
the Bar, or The Honourable Mrs Justice 
Dobbs DBE, The Royal Courts of Justice, 
The Strand, London WC2A 2LL, or per 
email: LPDobbs@aol.com. 
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