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IBA annual general meeting 

Jannie Eksteen SC, deputy chair of the GCB, reports: 

reforms aimed at addressing these dif
ficulties have brought any alleviation to 
the Briti sh litigant. The costs inherent in 
litigation and the funding of deserving 

I was privileged to attend the annual 
general meeting of the International 
Bar Association (IBA) in Auckland, New 
Zealand, on behalf of the GCB during 
the last week in October 2004. 

Upon arrival at Auckland Airport 
on the morning of 25 October 
2004, I was greeted with a front 

page photograph and report about George 
Bizos SC who had been honoured by the 
IBA at a function the previous evening 
for his contribution to human rights. He 
had been nominated for this award by 
the Johannesburg Bar. At the function 
George Bizos SC had related his own 
personal history of how he had been com
pelled to flee from Greece having har
boured and assisted certain New Zealand 
soldiers in their endeavours to escape 
from the Nazi forces during the war. He 
had endeared himself to the entire New 
Zealand nation and enjoyed widespread 
pUblicity throughout the week of my 
stay in New Zealand whilst the press 
sought frantically to locate the soldiers, 
or their families, who had benefited from 
George's benevolence. George has done 
the profession in South Africa proud. See 
also pages 6-13 of this issue. 

Later on the same day, a meeting of the 
Forum for Barristers and Advocates was 
held in the Northern Club in Auckland. 
The meeting was attended by representa
tives of the Bar in South Africa, Australia, 
Scotland, England and Wales and Hong 
Kong. Edward Cheng SC of the Hong 
Kong Bar outlined the provisional pro
posals for the biennial conference of 
the Forum for Barristers and Advocates 
which is scheduled to be held in Hong 
Kong from 15 to 17 April 2006. The con
ference will be held at either the Marriott 
Hotel or the Shangrila Hotel in Hong 
Kong. The conference will commence 
with a welcoming cocktail to be held at 
a venue close to the Peak Tram Station 
which offers an immaculate view over the 
Hong Kong Harbour and city. Members 
of the South African Bar are encouraged 
to consider attendance at the conference. 

The final draft of the Edinburgh Trust 
Deed, which was established pursuant to 
a resolution taken at the first Conference 
of Barristers and Advocates in Edinburgh 
during 2002, was presented to the meet
ing. The Edinburgh Trust Deed was signed 
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by all constituent bars of the Forum for 
Barristers and Advocates and the Trust 
has now been established. The major 
object of the Edinburgh Trust is to pro
mote, protect and support the rule of law 
throughout the world. To this end the Bar 
in England and Wales called for initial 
contributions from their own members 
and the judiciary in London. An initial 
sum of approximately £50,000 has been 
donated from this source. Member Bars 
of the Forum for Barristers and Advocates 
were requested to consider further means 
of donations to the Trust. 

The meeting gave consideration to pos
sible projects to give effect to the objects 
of the Trust. To this end a proposal was 
received that consideration be given to 
arranging a short conference in Beijing, 
China immediately after the conference 
of the Forum in Hong Kong, in order to 
support the emerging Bar in that country. 

Following upon the meeting of the 
Forum a cocktail held at the Maritime 
Museum was hosted by the Law Society 
for England and Wales, addressed by 
Lord Phillips, the Master of the Rolls in 
England. 

On 26 October I attended a discussion 
session relating to the experience of the 
Civil Justice Council entitled 'Learning 
from the Experience of Others'. The 
primary role of the Civil Justice Council 
in England is to promote the needs of 
civil justice and to monitor the system 
to ensure that progress to modernise it 
continues. It advises the Lord Chancellor 
on how the civil justice system can be 
continuously improved, building on the 
fundamental changes brought about by 
the civil justice reforms introduced in 
England from April 1999. One of its 
statutory objectives is to consider how 
to make the civil justice system more 
accessible, fair and efficient. It was this 
objective that formed the basis of the 
discussions for the day. The English 
experience relating to the funding of 
litigation, particularly after the abolition 
of legal aid, and the ongoing difficul
ties relating to the costs of litigation, 
were thoroughly debated. Whilst it was 
comforting, in a sense, to know that 
these difficulties are not peculiar to 
South Africa, but indeed universal, one 
cannot but wonder whether any of the 

cases remain formidable challenges to 
the profession throughout the world . 

A full day's session was devoted to the 
Legal Services Review in England by Sir 
David Clementi. An introduction followed 
by a session of questions and answers to 
Sir David Clementi was conducted by 
satellite from London. This session was 
followed by discussion of the proposals 
placed before Sir David Clementi. Whilst 
the Clementi Review had regard to the 
entire scope of legal services, the question 
of the regulatory framework for the profes
sion is of particular interest to the South 
African situation. In England, as is the 
case currently in South Africa, two models 
for a framework for legal regulation were 
proposed. On the one hand, there were the 
proponents of a single regulatory authority 
who would take over all regulatory func
tions over the entire profession. On the 
other hand, there were proponents of the 
theory that front-line practitioner bodies, 
being the Law Society, the Bar Council, the 
Institute of Legal Executors, the Chartered 
Institute of Patent Agents and the Institute 
of Trade Mark Attorneys, should each 
regulate its own members according to its 
own rules, subject to consistent oversight 
by the Legal Services Board, being the 
overall authority proposed. 

The thrust of the argument in favour of 
the former was that a single regulator is 
likely to give rise to greater consistency, 
providing a single coherent system of 
authorisation, supervision and investiga
tion. Proponents of this model argued 
that it would be possible to divide the 
rule-making body so that it was able to 
make rules for different services such as, 
for example, advocacy, conveyancing and 
immigration. This, it was said, might lead 
to a more even 'playing field' and in turn 
to increase the competition. 

Sir David Clementi has since delivered his 
report during December 2004. In weigh
ing up which of the two proposed models 
would be preferable, Sir David Clementi 
had regard to his terms of reference for 
the review which were as follows: 

'To consider what regulatory framework 
would best promote competition, innova
tion and the public and consumer interest 
in an efficient, effective and independent 
legal sector. 

To recommend a framework which will 
be independent in representing the public 
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and consumer interest, comprehensive, 
accountable, consistent, flexible, trans
parent and no more restrictive or burden
some than is clearly justified.' 

Sir David Clementi reported as follows: 
'The consistency promoted by Model 
A (ie a single regulator) can also be 
achieved in Model B, with the Legal 
Services Board setting minimum stan
dards to which front line regulators 
would need to adhere in order to be 
recognised to carry out regulatory func
tions ... Precise uniformity in standards 
that a single regulator might lead to may 
not always be in the public interest or 
lead to greater competition. Some degree 
of choice in the type of provider, and 
the regulatory rules under which they 
operate, is to be welcomed, subject to a 
minimum standard being met ... The Bar 
Council makes a similar point in its sub
mission: that the need for consistency 
in the regulatory regime should not be 
equated with uniformity, the requirement 

that an identical set of rules should apply 
to all lawyers. The Office of Fair Trading 
also draws attention to the possibility 
of regulatory choice and competition 
which model B allows for, putting the 
Legal Services Board "in a position to 
both encourage such competition, but 
also to step in if it appeared that such 
competition was weakening regulation 
to the point where this was endangering 
consumer protection." , 

A further consideration which weighed 
with Sir David Clementi in favour of 
model B (ie a model where front-line 
practitioner bodies, being, inter alia, the 
Law Society and the Bar Council, each 
regulates its own members according to 
its own rules), and which is equally rel
evant to the South African situation, was 
that such a model would build on the 
current system to a greater extent than 
would a model which subjects all legal 
practitioners to a single regulatory body. 
He concluded as follows: 

The judiciary: a balanced approach 

Mark Ellis, executive director of the International Bar Association* 

, I nternationally, South Africa is held 
out as the model of a constitutional 
democracy having emerged from 

an authoritarian past. Given this reputa
tion, the mere suggestion that any of its 
democratic institutions are under threat is 
likely to draw considerable disquiet from 
many quarters. 

It is important to emphasise that judi
cial independence also requires judicial 
accountability. However, striking a bal
ance between independence and account
ability is a tempestuous challenge. In 
return for the independence guaranteed 
to judges, society trusts that they will act 
fairly and impartially when reaching their 
decisions. 

There is also an expectation that judges 
will act with the highest moral standing. 
Society has a right to demand from the 
judiciary sensitivity to and awareness of 
the many issues that affect the lives of its 
citizens. If the judiciary fails to under
stand this responsibility, it will surely lose 
credibility and, ultimately, perish. 

However, in striking such a balance, soci
ety should never accept undue pressure 
on the judiciary to make decisions that 
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comport to government demands. There 
will always be an inherent tension where 
judges, who interpret the law, in contro
versial cases hold views which conflict 
with those of the government. This is the 
nature of a democratic society based on 
the rule of law. Above all else, citizens 
must advocate for and protect this prin
ciple. 

And this is why the ANC's suggestion that 
the judiciary should somehow transform 
its "mind-set" is both misguided and dan
gerous, particularly since there appears to 
be an underlying threat. This stance risks 
obliterating the fragile balance between 
independence and accountability. 

The ANC's apparent intentions are not 
new. I have seen them many times, and 
history is replete with similar policies, 
as witnessed in apartheid South Africa, 
the former Eastern bloc, Zimbabwe and 
countless other countries. 

The goal was then and is now the same: 
to compromise the independence of the 
judiciary through legal bureaucracy, so 
that a unified legal administration can 
carry out government policies efficiently 
and obediently. 
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'It is true that, if one started from scratch, 
with no history of professional bodies 
with strong roots, one might conclude 
that model A should be preferred for its 
clarity and flexibility. But even those 
who are critical of what they see as the 
self-serving nature of the current pro
fessionally based arrangements would 
recognise strengths. The current system 
has produced a strong and independently 
minded profession, operating in most 
cases to high standards, able to compete 
successfully internationally.' 

It would appear, should the recommenda
tions of Sir David Clementi be accepted, 
that that would bring an end to the debate 
in England. The debate in South Africa 
continues. 

The Council Meeting of the IBA was 
attended on Thursday 29 October 2004 
followed by a formal dinner hosted by 
the outgoing chairman of the IBA at the 
Auckland Yacht Club. III 

Judges are free to pronounce their deci
sions as long as they exercise their legal 
minds so as to reach judgments in com
plete harmony with the demands of the 
government. The judiciary is no longer 
an independent servant of justice, but 
the servant of the government. Judges 
become bureaucrats who serve, not the 
law, but the ruling elite. 

Instead, the ANC should help inculcate 
an informed public position about the 
judiciary: that the courts are not beyond 
revision, scrutiny or censure; and that 
when judges issue opinions coloured by 
prejudice, they fail the constitution and 
their office. 

The ANC should educate the public 
about the different roles the judiciary 
and the executive should play in South 
Africa's democracy and that while popu
larity is important currency for the gov
ernment, it is not, nor should be, for the 
judiciary. 

In this light, the ANC should act outside 
any narrow self-interest and safeguard 
the vitality of all the institutions of South 
Africa's constitutional democracy. When 
it fails to do so, it should, rightly, be 
criticised.' 

* Extracts from an article in the 'Opinion' 
section of the Sunday Argus, 23 January 
2005. 
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