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A threat to the judiciary, or much ado 
about nothing? 

The GCB chair, Norman Arendse SC, responded to the much
publicised ANC statement on the judiciary. In an article in the 
Mail & Guardian of 14 January 2005, he writes: 

Introduction 
Recently at its 93 rd anniversary celebra
tions in Umtata, which coincided with 

50ththe anniversary of the Freedom 
Charter, the ANC National Executive 
released a document which said that 
there was a challenge to transform the 
'collective mindset' of the judiciary to 
bring it into line with the aspirations 
of the 'the millions who engaged in 
struggle to liberate our country from 
white minority domination'. It also 
said many within the judiciary ' ... do 
not see themselves as being part of 
these masses, accountable to them, and 
inspired by their hopes, dreams and 
value systems'. 

This statement needs to be examined in 
the light of the independence enjoyed 
by the judiciary in this country (consti
tutionally guaranteed), and the transfor
mation of the judiciary, which is also a 
constitutional imperative. 

The independence of the 
judiciary 
The judiciary as an institution is 
one of the principal defenders of the 
Constitution, with a uniquely important 
role in its interpretation and applica
tion. 

What is required of judges is that they 
should decide cases that come before 
them without fear or favour according to 
the facts and the law, and not according 
to their subjective personal views. This 
is what the Constitution requires. This 
much the Constitutional Court stated 
unequivocally in 1999 when Louis Luyt, 
in an unprecedented application for recu
sal, sought to implicate each of the judg
es of the Constitutional Court, question
ing their impartiality, and impugning the 
integrity of that court as an institution. 

Chief Justice Chaskalson responded to 
this slander on the court by stating in 
clear terms that judges were obliged 
to discharge their duties without fear, 
favour or prejudice. Their duty was to 
decide a case in accordance with the 

law and the evidence, and that the court 
would do. 

The Constitutional Court's unanimous 
position on its independence was restat
ed on 9 December 2004 in an extradi
tion case by Justice Yacoob. 

One would have expected all citizens to 
draw much comfort from the sentiments 
expressed by the highest court in the 
land - a court that is the ultimate guard
ian of the Constitution and its values. 

The transformation of the 
judiciary 

In this regard, the ANC stated its posi
tion clearly in 2002. The 8 January 2005 
statement was a confirmation of that 
position. 

I do not share the view that the statement 
constitutes an attack on the judiciary. 

The statement is, however, an important 
one as it was issued by the ruling party, 
returned to power recently by over
whelming majority with a clear man
date to deliver to the poorest of the poor. 
When the ruling party adopts policies 
(for example the RDP) that give effect 
to this mandate, and the implementation 
thereof is thwarted, say, by court action, 
a deep sense of frustration is to be 
expected. This frustration will deepen if 
the perception is that a judicial decision 
was made by a judge or judges who 
, ... do not see themselves as being part 
of [the] masses, accountable to them, 
and inspired by their hopes, dreams and 
value systems' . 

Of course, the Constitutional Court cor
rectly stated that a judicial decision 
must be based on the evidence and the 
law. The Constitution is the supreme 
law of the land. 

Our Constitution, especially the Bill of 
Rights, contains the core values which 
bind all of us. These rights are inter
preted and applied by judges - judges 
of different gender and race groups 
with diverse cultural, religious, linguis
tic, class, and otherbackgrounds. These 

judges do not hold a uniform view of the 
world. They are inevitably influenced 
by their backgrounds. Some judges may 
even have held political office, or may 
have been affiliated to a political party 
prior to their appointment. Yet, judicial 
decisions often have important politi
cal consequences. As the Constitutional 
Court observed in 1999: 

, ... [I]t would be surprising if respect 
and support for the core values of the 
Constitution by candidates for appoint
ment to all of our courts, and par
ticularly the Constitutional Court, were 
not taken into account by the Judicial 
Service Commission when preparing a 
list of nominees for submission to the 
President. It would be equally surpris
ing if the President and Cabinet failed 
to do so.' 

What is important is whether judicial 
decisions are good in law, and whether 
they are justifiable in relation to the rea
sons given for them. 

Of course, absolute neutrality on the 
part of the judicial officer can hard
ly if ever be achieved. This consider
ation was elegantly described by the 
Constitutional Court as follows: 

'There is in each of us a stream of ten
dency, whether you choose to call it 
philosophy or not, which gives coher
ence and direction to thought and action. 
Judges cannot escape that current any 
more than other mortals. All their lives, 
forces which they do not recognise and 
cannot name, have been tugging at them 
- inherited instincts, traditional beliefs, 
acquired convictions; and the resultant is 
an outlook on life, a conception of social 
needs ... In this mental background every 
problem finds it[s] setting. We may try 
to see things as objectively as we please. 
None the less, we can never see them with 
any eyes except our own ....Deep below 
consciousness are other forces, the likes 
and the dislikes, the predilections and 
the prejudices, the complex of instincts 
and emotions and habits and convictions, 
which make the [person], whether [she or 
he] be litigant or judge.' 

Indeed, judges will certainly have been 
shaped by, and have gained insight 
from, their different experiences, and 
cannot be expected to divorce them
selves from these experiences on the 
occasion of their appointment to the 
bench. In fact, such a transformation 
would deny society the benefit of the 
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valuable knowledge gained by the judi
ciary while they were members of the 
legal profession, for example. As well, 
it would preclude the achievement of 
a diversity of backgrounds in the judi
ciary. The reasonable person does not 
expect that judges will function as neu
tral ciphers - however, the reasonable 
person does demand that judges achieve 
impartiality in their judging. 

As the Constitutional Court observed 
in 1999: 

'In a multicultural, multilingual and 
multiracial country such as South 
Africa, it cannot reasonably be expected 
that judicial officers should share all the 
views and even the prejudices of those 
persons who appear before them.' 

It would therefore be surprising if the 
ruling party (bent on delivery to its 
constituency), were not to express its 
disquiet at some judges who have failed 
or refused to embrace the core val
ues of the Constitution. Indeed, each 
judge or acting judge is enjoined by 
the Constitution to undertake that he or 
she will be faithful to the Republic of 
South Africa, will uphold and protect 

the Constitution and the human rights 
entrenched in it, and will administer 
justice to all persons alike without fear, 
favour or prejudice, in accordance with 
the Constitution and the law. Arguably, 
where a judicial officer fails or refuses 
to uphold and protect the Constitution 
and the human rights entrenched in it, 
such a judicial officer is in breach of 
this solemn undertaking. Accordingly, 
negative or adverse reactions to some 
judgments which appear to be 'uncon
stitutional' , is quite natural, and under
standable. However, in the ordinary 
course such judgments would be subject 
to an appeal or a review process. It can 
hardly though be described as an attack 
on the (white) judiciary. 

Calls for transformation of the judiciary 
will be made also in the future. The 
judiciary is in a powerful position daily 
adjudicating disputes that have very 
important political consequences. 

Conclusion 
We are in the fortunate position, how
ever, that this government has a good 
track record of abiding decisions made 

against It 10 many important cases. 
There is therefore no cause or reason 
for alarm. The transformation of the 
judiciary involves a number of features. 
A mindset or attitudinal shift is but 
one of them; race and gender repre
sentivity another. Education and train
ing are equally important factors. If a 
judge (black or white, male or female) 
lacks the requisite training and educa
tion as regards the core values of the 
Constitution, and how these core values 
must be interpreted and applied, the 
goals and aspirations of the Freedom 
Charter as reflected in our constitutional 
values will not be achieved. 

Access to justice is also a necessary 
corollary to the transformation of the 
jUdiciary. The rule of law, and equality 
before the law, are rendered illusory if 
the vast majority of our compatriots do 
not enjoy effective access to justice. 

At the very least therefore, the state
ment made by the ANC Executive raises 
an issue of critical importance which 
must remain on the national agenda for 
as long as the judiciary remains untrans
formed. III 

The South African Professional Society 

on the Abuse of Children, (SAPSAC) 


Presents its 

6th Annual Conference on Child Abuse 
Sanlam Auditorium, University of Pretoria 

17 -19 May 2005 

Conference Theme: 

"Towards multidisciplinary expertise in 
handling child abuse" 

The conference will appeal to all legal and medical 
practitioners (including nurses), psychologists, educators, 
criminologists, police officials, social workers, reporters, 
etc., who deal with or are interested in matters of child 
abuse, including those who have to present or defend such 
a case in court or who have to testify at the proceedings. 

Please contact the conference secretariat if you wish to 
attend this very informative conference: 

Heleme du Toit, Event Dynamics Africa 

Tel: 011 440 8027 Fax: 011 786 5683 

Email: helene@edafrica.co.za 

Website: www.sapsac.co.za 
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Guest Speaker: 

Or Lawrence Jay Braunstein, partner in the 

law firm of Braunstein & Zuckerman, Esqs, 

in White Plains, New York, specialist in child 

abuse litigation, and internationally recognized 

speaker on all topics relevant thereto. 


Some of the presentation titles: 

• 	 Courtroom psychology: How to be a good witness. 

• 	 Sleeping with the enemy: How not to help the defence 
attorney in child sexual and physical abuse cases. 

• 	 Putting together the puzzle and seeing the big picture: A 
step by step approach to child sexual and physical abuse 
litigation for Medical, Mental Health, Law Enforcement 
and Legal Professionals. 

• 	 Medico-Iegal and ethical issues in child sexual abuse 

• 	 Drug facilitated abuse 

• 	 Secondary victimization of child rape victims in South 
Africa: Implications for practice. 
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