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1 On 13 February 2005 an article was pub
lished in City Press concerning a report which 
the Judge President of the Cape Provincial 
Division, Hlophe JP, had apparently deliv
ered to the Minister of Justice dealing with 
racism in the Western Cape legal fraternity. 
The article referred to a number of criticisms 
apparently levelled at the Cape Bar in Hlophe 
JP's report. 

2 Neither the Cape Bar Council nor the 
GCB has as yet received a copy of Hlophe 
jp's report. During the latter part of last year, 
it was learnt that the Judge President was 
preparing such a report. The chairperson of 
the Cape Bar Council, Owen Rogers SC, 
asked the Judge President whether he would 
be willing to furnish a copy of the report to 
the Cape Bar before its submission to the 
minister in order to afford the Cape Bar and 
any of its members named in the report an 
opportunity to reply. The Judge President 
declined this invitation. We presume that the 
minister will in due course furnish us with a 
copy of the report. We shall then reply to it 
fully. 

3 In the meanwhile, we believe that certain 
allegations mentioned in the City Press article 
cannot go unanswered. Our response is based 
on the assumption that it accurately reflects 
the statements of the Judge President and his 
report to the minister. 

4 Before responding to certain specific 
criticisms, let us state unequivocally that 
the GCB as a whole and the Cape Bar in 
particular abhor all forms of racism. We 
are deeply committed to transforming the 
legal profession, including the Bar. Since 
September 2001 constitutionally-entrenched 
co-governance has existed at the Cape Bar. 
Its fourteen-person council comprises an 
equal number of black and white members. 
In practice, the black members are repre
sented by Advocates for Transformation. 
Co-governance between AFT and non-AFT 
advocates also prevails at GCB level. 

5 The GCB and the Cape Bar have shown 
their commitment to transformation in a 
number of ways. At the Cape Bar specifi
cally, briefing initiatives have been adopted 
to encourage the increasing use of black 
advocates as junior counsel. These initia
tives include an arrangement whereby a 
senior and junior advocate sacrifice a por
tion of their fees to enable a third previously 
disadvantaged advocate to be engaged. The 
Cape Bar has a permanent Transformation 
Committee. The Transformation Committee 

recently completed a survey on briefing pat
terns at the Cape Bar. As a result, the Cape 
Bar Council has written to about thirty of 
the leading law firms of Cape Town and also 
to the Law Society, directing their attention 
to the findings, urging them to work with 
the Bar to change skewed briefing patterns 
and suggesting meetings with a view to 
advancing this process. 

6 Turning to the Judge President's report, 
the report apparently states that there has 
been strong opposition by the Cape Bar to 
the appointment of black judges and that, in 
the past ten years, the Cape Bar has never 
supported a black candidate. This statement 
is untrue. Among the black judges whose 
appointments have been positively supported 
by the Cape Bar in its reports to the Judicial 
Service Commission are Motala J (August 
1998), Msimang J (September 2001), Adv 
DO Potgieter SC (September 2002), Meer J 
(in September 2002 in regard to her appoint
ment to the Land Claims Court), Meer J (in 
September 2003 in regard to her appoint
ment to the CPO) and Waglay J (September 
2004). Moreover, the Judge President may 
have forgotten that the Cape Bar supported 
his own appointment to the position of Judge 
President in March 2000. 

7 The Cape Bar is most certainly not 
opposed to the appointment of black judges. 
Not only have we supported suitable black 
candidates in the past: we have also urged 
black seniors at our Bar to make themselves 
available for judicial appointment. It is true 
that we have not supported every single 
black person nominated for judicial office. 
Sometimes this has been because in our view 
there was a stronger candidate. This was nota
bly the position when, on two recent occa
sions, we supported the nomination of Geoff 
Budlender ahead of certain other candidates. 
Mr Budlender was widely acknowledged as 
a candidate with outstanding transformation 
credentials and our support for him requires 
no apology. On other occasions we have been 
unable to comment on candidates because 
they are not known to us. This has applied to 
both black and white candidates. 

8 The Judge President's report also appar
ently claims that members of the Cape Bar 
have demonstrated a lack of support to black 
candidates once appointed as judges. No 
incidents along these lines have ever been 
reported to the Bar Council, either by the 
Judge President or by any other black judge. 
We are confident that the members of the 
Cape Bar treat all judges with respect and 
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deference. We may mention that during his interview before 
the Judicial Service Commission, one of the recently appointed 
black judges, Dlodlo J, remarked that he had always received 
helpful assistance in argument from counsel. 

9 There is also an allegation that for racist reasons white 
advocates avoid hearings before black judges either by agreeing 
to go to arbitration or postponing their cases. If this has ever 
occurred, we have no reason to believe that it is either a frequent 
occurrence, or that it is typical of white advocates at the Cape 
Bar. There are many reasons why cases might be postponed or 
go to arbitration. Great care needs to be exercised before assum
ing that the reason has to do with the race of the allocated judge. 
After all, a great many cases allocated to white judges are also 
postponed. 

10 Only one incident of an alleged postponement on racial 
grounds has been referred by the Judge President to the Bar 
Council for investigation. This was in the last quarter of 2004. 
The Bar Council investigated the matter promptly and fully. 
Our finding was that there was absolutely no justification for 
the suggestion that the postponement was racially motivated. 
The Cape Bar's report, co-signed by Owen Rogers SC and 
Ashton Schippers SC, was delivered to the Judge President on 
20 January 2005. He has not suggested that our finding was 
incorrect. 

11 Reference is made in the article to the supposed ridiculing of 
black judges by members of the Cape Bar. This is something of 
which the Cape Bar Council is not aware. The Judge President 
has never referred any such complaints to the Bar Council. If 
such behaviour has in fact occurred, we deplore it. 

12 The report apparently makes mention of a lunch to which 
only white judges were invited. If this occurred, we must 
make clear that the function in question was certainly not one 
organised by the Cape Bar. The Cape Bar holds an annual din
ner to which all judges in the CPD are invited. A number of 
black judges regularly attend. At the most recent dinner held 
during November 2004, one of these black judges, Allie J, was 
honoured on her appointment to the CPD and the Cape Bar's 
chairperson, Owen Rogers SC, himself gave the address in her 
honour. 

13 It is unfortunate that the Judge President should apparently 
have over the years kept a growing catalogue of perceived com
plaints concerning members of the Cape Bar rather than raising 
them with the Bar Council as and when they occurred. The 
collective aim of members of the legal fraternity in the Western 
Cape should be to transform our institutions for the better, not 
to build up dossiers against each other. We would prefer the 
Judge President to engage constructively with us in our endeav
ours to transform. We have kept him regularly informed of our 
transformation initiatives. We have also done everything we 
can to assist the administration of justice in the CPD. Among 
other things, many advocates at our Bar (including white advo
cates) regularly sit as acting judges in criminal appeals without 
remuneration in order to help clear backlogs. Very recently, 
the Judge President asked the Cape Bar and the Law Society 
whether they could provide lawyers to act on a pro bono basis 
for unrepresented accused persons in criminal appeals. Once 
again, the Cape Bar's response was immediate and positive. 
Despite the discouraging report which the Judge President has 
apparently delivered to the Minister, we will persist in our com
mitment to transformation and to justice. These goals are more 
important than the personalities involved. 

Owen Rogers SC, chair, Cape Bar 

Norman Arendse SC, chair, General Council of the Bar ofSA 

14 February 2005 co 
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