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Judicial abuse - privilege or bullying? 

Graham Lopes se, Durban Bar 

InS v Gibson NO and Others 1979 
(4) SA 115 (D) at 130B-C, Milne J, 
as he then was, stated that:'... the 

Bar is not a profession of shrinking 
violets; it is part of the cut and thrust of 
general practice to encounter sarcastic, 
sneering and sometimes even insulting 
or humiliating language from one's 
opponents or from litigants.' 

Perhaps, given the nature of litigation 
and the accompanying pressure under 
which litigants and counsel find them
selves in the hurly-burly practice, these 
things may occur. But why is it that all 
too often the 'sarcastic, sneering and 
sometimes even insulting or humiliat
ing language' comes from the presid
ing judicial officer whose function it is 
fairly to listen to both sides and decide 
the issues? 

Judicial bullying of practitioners by 
judges is nothing new, nor is it the 
preserve of the South African Bench. 
English judges, from whom we have 
inherited so much of our court proce
dure, behave in a similar way. 

In years gone by, appearing in motion 
court when certain judges were presiding 
was something akin to parachuting 
- no matter how many times you did 
it, a nagging feeling of dread prevailed 
and the butterflies in your stomach 
were more than usually active. 

Prior to the transformation ofour Bench, 
this applied to appearances before many 
judges. With the advent of transforma
tion, it was not merely the colour and 
gender of the Bench which changed. 
Judges who have more recently been 
appointed are generally far more even
tempered, and easier to deal with than 
the old order. Is this because more than 
twenty years of practice has meant that 
one is far more familiar and friendly 
with the judges prior to their elevation 
to the Bench, and hence, the path of 
appearing before them is smoothed; or 
is it simply that the bullying of the old 
order is something of a bygone era and 
on the way out? 

Is judicial bullying something which 
should be tolerated in a modern, open 
and democratic society, or was Judge 
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Broome correct at a Bar dinner many 
years ago when he accused complain
ing counsel of being nothing more than 
wimps? 

Perhaps a more interesting question is 
why judges of the old order behaved, 
and some remaining ones continue to 
behave, as bullies. Are they really so 
bright and so far intellectually ahead 
of the counsel who appear before them 
that their irritation with counsel is 
genuine, or is this something akin to 
the school-ground - a learned behav
iour, imitating those who have gone 
before, and practised for so long that it 
is accepted as being the norm? 

Almost all of the old order were drawn 
from the ranks of privileged white 
males, most of whom had had the 
benefit of a single-sex private educa
tion, or at least the best of the govern
ment schools which modelled them
selves so closely on the private schools 
they sought to emulate. The bullying 
endured by lesser mortals at those 
schools was legendary and old habits 
die hard. This is not to suggest that 
it was solely the bullies who found 
their way to the top of the legal pile, 
but once the culture of such bullying 
is ingrained into the very atmosphere 
of one's formative years, and there is 
an acceptance of that conduct by those 
who steadfastly refuse to condemn or 
curtail it, it is hardly surprising when 
the culture prevails. 

Could it be because the Bar, from which 
the old order was exclusively drawn, 
was mostly comprised of privileged 
white males, that the customs of their 
upbringing continued? The continuance 
of these customs may be seen in the 
practice of calling fellow members by 
their surnames and frequent resort to 
a rigid order of ranking governed by 
seniority measured in years of practice. 
No doubt the strict hierarchical order 
of our society generally contributed to 
the mind-set. 

With the perfect vision of hindsight, it 
is interesting to compare the conduct of 
those who endured privileged single
sex white education with those who 
endured a more egalitarian upbringing. 
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This must be a sociologist's dream, and 
no doubt some energetic student will 
one day use these comparisons as the 
basis for a thesis. 

However, judicial bullying did not only 
manifest itself in the language of which 
Milne J spoke, but it often took other 
forms. 

Any counsel of modest experience at 
the Bar will have endured the humilia
tion of having to explain to a client who 
desperately wished to have his matter 
heard, that it had had to be adjourned 
because the papers had not been pagi
nated, and the judge was just too busy 
to read the fifty or sixty pages of the 
papers. 

Perhaps a more insidious form of bully
ing was the insistence by certain judg
es of the old order that counsel speak 
Afrikaans in matters where, for example, 
the papers had been drawn in Afrikaans. 
I recall junior counsel being asked point
edly by a judge in Afrikaans why he 
wasn't speaking in that language when 
the papers had been drawn in Afrikaans. 
It is easy to say today that the cor
rect retort for those not comfortable in 
Afrikaans should have been that one's 
primary function was to do the best job 
possible for the client, and that func
tion was best achieved in the language 
in which one was most competent. But 
that is to forget the incredible power and 
intimidating effect of the judicial office. 
Well I remember the smirking pleasure 
displayed at the discomfort of counsel 
who found themselves unable properly 
to deal with matters in Afrikaans. This 
practice has seemingly disappeared. Is 
that because it would simply be politi
cally unacceptable in today's climate, 
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where, because of historical reasons, 
some judges are not comfortable deal
ing with matters in Afrikaans? This of 
course opens up an altogether different 
debate since we now have eleven official 
languages. 

Another way in which judges of the old 
order used their judicial office inappro
priately still endures today, and that is 
the practice of pressurising a settlement 
by giving counsel for one or other side 
the judge's 'prima facie view' with the 
rider that 'of course I am always open to 
persuasion'. No doubt this form of judi
cial persuasion is sometimes intended to 
assist counsel who may otherwise lead 
his unwitting client down the path to 
penury, but all too often other motives 
are evident. 

The late Judge Didcott was a prime 
example of judicial bullying and abuse. 
If anything can be said for the behaviour 
which he exhibited, it is that he was, 
with a few exceptions, fairly even-hand
ed in dishing it out, and his arguments 
were inevitably correct. Friedman J, 
who graced the KwaZulu-Natal Bench 
with such brilliance prior to his depar
ture, was also intimidating. However, 
this was never because he was abusive, 
but because of his outstanding intellect 
and ability to put a series of questions 
to you which inevitably led to a conclu
sion diametrically opposed to the relief 
which you had been seeking. Magid 
J always seemed to engage in robust 
debate, but no counsel left his court 
feeling that Magid J had played the 
ball and not the man. I have on many 
occasions seen Booysen J and Galgut J 
subjected to severe provocation without 
their ever behaving otherwise than as 
gentlemen. Why the difference? 

If one looks at the Natal Bench of the 
past, Didcott J may have been one of 
the bigger bullies, but he was by no 
means the worst. Any practitioner who 
appeared regularly in the motion court 
in KwaZulu-Natal during the 1980s and 
1990s will remember the intended slight, 
the humiliating criticism, the cutting 
aside and in some cases the gratuitous 
insult. One such judge suggested that 
a particular member of the Attorney
General's staff be sent back to redo the 
prosecutor's course and not return! He 
even went so far as to say to a witness 
that 'I would like to thrash you' . 

A former judge made a point of trying to 
intimidate new practitioners. The moment 
he saw a weakness, the knife would go 
in! He may well attempt to justify his 
behaviour towards juniors as akin to the 
'throw them in the deep end and see if 
they can swim' philosophy. That is hardly 
what justice is about, and it is never the 
function of judges to test counsel to see 
if they 'know their stuff' merely for the 
purpose of 'toughening them up'. 

All Bars abound with tales of practition
ers who have been reduced to tears or 
rendered gibbering idiots, incapable of 
performing properly because of the bul
lying tactics of judges. Indeed, I know 
at least one advocate who left the Bar 
purely because of the bullying tactics of 
certain judges, and another who would, 
at any cost, pass on a motion court brief 
rather than appear before certain judges. 

It is axiomatic that some counsel will be 
brighter than others, some counsel will 
prepare more than others, some counsel 
will understand the judgments to which 
they refer better than others. Clearly, 
there are counsel who are more verbose 
than others, and arguments which are 
weak and will not stand up to judicial 
scrutiny. Clearly, there are those who 
are unable to express properly their 
arguments in as eloquent a manner as 
others. But does all this warrant the 
treatment so often handed out to coun
sel? Alas, not even the insurance of 
brilliance and hard work can protect all 
from the judicial fist. 

The sad truth of the matter is that the 
majority of junior counsel are in no 
position to deal with judicial bullying. 
They do not stand on equal terms with 
those on the Bench. Even those stronger 
characters at the Bar who may have 
felt inclined to deal forcefully with a 
bullying judge would inevitably feel 
intimidated. In a packed motion court 
filled with attorneys at the rear of the 
court hanging on every word from the 
Bench, like so many children around 
a school yard scrap waiting to see the 
bully take on his hapless victim, it takes 
a brave counsel to fight back. 

There can never be an excuse for judi
cial bullying. The primary function of 
any judge in any court is to dispense 
justice. In doing so, the dignity of judi
cial office demands that all who come 
before it be treated with equanimity. 

Few experienced counsel will not have 
had a disgruntled client express the view 
that the judge was prejudiced against 
them, primarily because of the judicial 
attitude to counsel. Having clients feel 
confident in the even-handedness of 
the treatment which they receive in our 
courts is vital to any successful legal 
system. This goes to the very root of 
our civilisation and in countries where 
the judicial system lapses into disrepair, 
anarchy is never far behind. 

This plea for judicial decency does not 
suggest that robust argument should 
be excluded from the judicial process. 
Indeed, robust debate is at the very core of 
most judicial systems, but proper justice 
is to be had when all the participants in 
the debate treat each other with courtesy 
and civility. I am not suggesting that 
our court rooms be overcome with 
dour debates of exaggerated politeness 
where judges engaged in the debate 
restrain themselves from attacking the 
suggestions of counsel. As Caney J 
stated in S v Tromp 1966 (1) SA 646 at 
655H-656A: 

'He who enters the lists must be pre
pared to take verbal knocks; a contest 
in the courts is not to be equated to the 
proceedings of a young ladies' debating 
society.' 

But why the need for rudeness and 
abuse? , 
Indeed, the old order often appeared 
unable to grasp the most important aspect 
of judicial office, which is that judges are 
there to serve. Their service to all the 
citizens of the country requires them 
to listen to both sides of the argument 
without in any way appearing to favour 
one side over the other, and to administer 
justice in a calm, dignified manner. 

There is no doubt that the new order 
of judges has grasped the necessity 
to conduct proceedings in a more 
dignified and pleasant atmosphere than 
their predecessors. One cannot help but 
suspect that this is yet another advantage 
of our new democratic way of life. 
There seems every reason to anticipate 
and hope that the dispensing of justice 
in a cordial and even-handed manner, 
devoid of the judicial misbehaviour of 
the past, will strengthen the relationship 
between the Bar and the Bench and 
improve the quality and delivery of the 
judicial process to the public. CD 
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