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Verhoudinge met 
Regshulpraad versleg 

Germa Wright, Bloemfontein 

Dit is met kommer dat verneem 
word dat verhoudinge tussen die 
Regshulpraad en lede van die 

Balie toenemend versleg. 

Ongeveer 'n jaar gelede is die lede van 
die Balie deur personeellede van die 
Reghsulpraad-kantore te Bloemfontein 
genader ten einde behulpsaam te wees 
met die afhandeling van strafappetle. Die 
behoefte vir sodanige hulp het gespruit 
uit die groot aantal onafgehandelde appel
leers wat by die griffier van die hooggeregs
hof gele het. Somrnige van die appellante 
het reeds etlike jare gewag vir finaliteit. 

Die betrokke verteenwoordiger van die 
Regshulpraad het aangedui dat sodanige 
opdragte uitgereik word onder die vaandel 
van 'n sogenaamde 'Project One Million' 
waarvoor spesifiek begroot is. Herhaalde 
versekerings is gegee dat die nodige 
fondse beskikbaar is en dat betaling vin
ning sal geskied. 

Die advokate wat bereid was om die 
opdragte te aanvaar, het met die nodige 
ywer en kundigheid die aangeleenthede 
hanteer en afgehandel. Moeite is gedoen: 
dikwels moes advokate self na oorkondes 
soek en korrespondensie hanteer. 
Personeellede van die Regshulpraad het 
in hierdie verband die minimum bystand 
verIeen. 

Dit was gevolglik met groot ontnugter
ing en volslae ongeloof dat later besef 
is dat betaling nie so geredelik geskied 
as wat beloof is nie. Inteendeel, dit kom 
voor asof die projek se opdragte selfs 
nog stadiger as ander opdragte betaal 
word. Waar betaling wel geskied, is dit 
gewoonlik na vele oproepe en skrywes 
aan die hoofkantoor. Verskeie klaarblyk
lik onnodige navrae word dikwels gerig 
(byvoorbeeld ten aansien van die aanvra 
van dokumente wat by herhaling aan
gestuur moet word). 

Dit het dan ook onlangs geblyk dat die 
Regshulpraad dit nou selfs moeiliker 
maak vir advokate om regshulpopdragte 
uit te voer. Die minimum inligting word 
verskaf en daar word van praktisyns ver
wag om self sake op te spoor en vas te stel 
waarvoor die opdrag spesifiek is. Daar is 
selfs gevalle waar die hof wat die aange
leentheid moet aanhoor, nie eers vermeld 
word nie. Baie tyd gaan so veri ore. 

Wat verder ontstellend is, is die feit dat 
prokureurs en advokate wat onafhank
lik van die tradisionele Balies praktiseer 
klaarblyklik nie soortgelyke probleme 
ondervind nie. Dit wil gevolglik voorkom 
asof daar 'n doelbewuste poging is om 
Balie-advokate te verhoed om mee te ding 
om regshulpopdragte te hanteer. 

Hierdie loop van sake het nadelige 
gevolge vir regspleging in die algemeen, 
maar spesifiek ook vir die advokaatspro
fessie. Vir 'n junior advokaat is sy eerste 
paar opdragte heel dikwels vanaf die 
Regshulpraad. Nie alleen verskaf dit vir 
sodanige persone 'n bron van inkomste 
terwyl hulle hul voete in die praktyk vind 
nie, maar gee dit ook welkome blootstel
ling en ervaring. 

Uit gesprekke wat binne Balie verband 
gevoer word, word dit duidelik dat advo
kate huiwerig is om regshulpopdragte te 
aanvaar. Die aantal praktisyns wat beskik
baar is om die groot getal sake te hanteer, 
word gevolglik minder. Verder word die 
werk nie altyd meer verrig deur bekwame 
en goedopgeleide persone nie (die Balie
eksamen word nie sommer maklik geslaag 
nie). Die oorwerkte klerke en prokureurs 
by die Regshulpraadkantore moet nou 
maar al die aangeleenthede hanteer. 

Geregtigheid kan nie so geskied nie. 

Reservation of judgment 

CF ElofJ, Pretoria 

The judgment, recently delivered by Patel 
J, reported as Botha v White 2004 (3) SA 
184 (T), aroused my interest. It dealt with 
an application for an interdict, heard on 
12 November 2002, when judgment was 
reserved. The judgment was delivered on 
20 March 2003, some four months later. 
A considerable portion of the judgment is 
devoted to a discussion, under the head
ing 'Postscript, a matter of concern'. The 
displeasure of the learned judge was appar
ently roused by the fact that, after judgment 
had been reserved, the applicant's attorney 
sent a letter enquiring when judgment was 
likely to be delivered. Patel J interpreted the 
enquiry as intended 'to precipitate a hurried 
decision' (at p 196G-H). Four letters were 
sent by the attorney. The judgment does not 
record to whom the letters were addressed 
(to the judge personally, or to the registrar, 
or to the judge-president), or when each 
of the letters was sent. The learned judge 
appears to have viewed the despatch of the 
letters as an attempt to invade his judicial 
independence, and he devoted many pages 
of his judgment to the importance of 
maintaining judicial independence. 

While the manner of approach by the attor
ney in the case may have been inappropri
ate, it will be observed that the learned 
judge thought it necessary to express firm 
views on any request on behalf of a liti
gant for delivery of a reserved judgment. 
Thus at p196C-D it is stated: 

'In some instances, attorneys have been so 
bold as to write to the Judge President to 
admonish individual judges to hand down 
reserved judgments.' 

And at p 197F: 


'Judges must firmly reject any attempt 

from any source to precipitate a decision 

in any matter before the Court, outside the 

proper processes of the Court, especially 

after the case is heard and judgment is 

reserved.' 


And finally at p199 (in fine): 


'Finally, I request the Registrar of this 

Court to transmit a copy of this judgment 
to the Law Society so that it shall inform 
its members, who are officers of the 
Court, to desist from precipitating a deci
sion by calling for judgments and thereby 
gratuitously encroaching on the terrain of 
judicial independence and integrity.' 

The learned judge does not record the source 
of his information that some attorneys have 
written to the Judge President 'to admonish 
individual judges' . I consider myself bound 
to say that in many years that I served as 
Judge President of the TPD, I on several 
occasions received letters from attorneys 
complaining of the fact that judgments had 
been reserved for inordinate periods. Never 
did an attorney request me to admonish a 
judge. The letters were invariably worded 
in proper, respectful terms. In accordance 
with the time honoured practice, followed 
by my distinguished predecessors, I recog
nised the right of attorneys to approach the 
Judge President for assistance. Never were 
such approaches by attorneys suggested to 
constitute inroads on the independence of 
the judges concerned. 

The learned judge does not appear to have 
undertaken any research or to have studied 
any publications on the related but germane 
problem of the remedies available in the 
event of ajudge failing to deliver a reserved 
judgment within a reasonable time. If he 
had done so he would have found that 
there are many instances in many juris
dictions where judges are considered to 
have delayed unduly in the delivery of 
reserved judgments, and various remedies 
are mentioned. In none of the publications 
is it suggested that the invocation of an 
appropriate remedy might impinge on the 
independence of the judges concerned. 

ADVOCATE April 2005 44 

AdministratorPage
Rectangle

AdministratorPage
Rectangle



The problems ansmg from delays in 
delivering reserved judgments were dealt 
with in an article published in the Sunday 
Times of 25 February 1996. It stated that 
the Rand Supreme Court had the best 
record of the timeous delivery of reserved 
judgments, which the Johannesburg Bar 
attributed to the ' tough approach' of the 
Judge President. Greater problems were 
encountered (according to the article) 
in the Cape. The remedy adopted was a 
' unique service' of the weekly publica
tion of the list of reserved judgments, 

Broadcasting the courts 

The Secretary of State for Constitutional 
Affairs in the UK has issued a Consultation 
Paper 'Broadcasting Courts'. The paper seeks 
views on whether or not the prohibition on 
broadcasting court proceedings should be 
relaxed. A copy of the paper can be found on 
http://www.dca.gov.uk/. 

According to a report on its website, the 
Bar Council Bar of England and Wales will 
be seeking directly the views of barristers 
who are involved in the pilot scheme that is 
taking place at present in the UK Court of 
Appeal. The Bar Council looked at this orig
inally in 1989, and endorsed a paper by the 
late Michael Kallisher QC, Jonathan Caplan 
QC and Anthony Speaight QC. That report 
considered that, with appropriate safeguards, 
there were strong arguments in favour of 
televising court proceedings. A copy of that 
paper is available on the Bar Council's web
site (http://www.barcoundL.org.ukl) in the 
'News, View and Events' section. It is very 
likely that this report will form the starting 
point of the Bar Council's response to the 
Secretary of State. 

Capital punishment in Africa 

Uganda's Constitutional Court is to decide 
on the controversial issue of the death pen
alty, writes E-Briefs. The matter has come to 
the fore after a group of high-profile lawyers 
asked the court to rule on the constitutional
ity of capital punishment. The 14 lawyers 

noting, inter alia, the name of the judges 
concerned. The article states that the 
Judge President of the Cape ruled that 
the li st was to be made available to the 
public. 
With respect to Patel J , I be lieve that the 
dicta in his postscript, to the effect that 
attempts by attorneys to achieve deliv
ery of reserved judgments, constitute 
attempts to undermine the independence 
of the judges in question , are incorrect. 
The directive to the registrar should not 
have been made . 

challenging the death penalty imposed on 
417 condemned inmates have closed their 
case after having urged the court to scrap the 
penalty and replace it with punishments such 
life imprisonment. 

In Sierra Leone the government has reacted 
negatively to a recommendation by the coun
try' s Truth and Reconciliation Commission 
that the death penalty be abolished, insisting 
capital punishment would continue to be 
enforced, reports Concord Times. In Kenya, 
the Court of Appeal has dismissed an appeal 
by three people seeking to have their death 
sentences overturned. 

From Legalbrief Africa, 31 January 2005. 

IBA wins top arbitration award 

The CPR Institute for Dispute Resolution has 
awarded the International Bar Association 
(IBA) its 2004 Outstanding Practical 
Achievement Award. The award was made 
for the IBA's recently-published Guidelines 
on Conflicts of Interest in International 
Arbitration. The result of more than two 
years consultation and review with leading 
arbitration and industry authorities around 
the globe, the Guidelines represents the 
most comprehensive work to date to define 
the framework by which the impartiality of 
arbitration in the international arena can be 
most effectively assured 

From LegalbriefToday, 24 January 2005. 
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In conclusion I need to remark on the fac t 
that the learned judge saw fit to utter a 
series of profound statements prescrib
ing to judges how they should exercise 
their functions, and to issue a directive 
to the profess ional council of attorneys, 
without recording that he had consulted 
some senior colleagues. It is a sound cus
tom, followed even by judges with great 
seniority, that when they feel the need to 
pronounce on a matter of importance con 
cerning judicial practice, they should first 
sound a few colleagues. CD 

Mozambique: courts face 
massive backlog 

Mozambique's President of the Supreme Court, 
Mario Mangaze, says the Supreme Court and 
eleven provincial courts have begun the new 
judicial year with a backlog of more than 
100 000 cases. He admitted that he had no full 
figures from the dozens of district courts, reports 
Agenda de Informacao de Mocambique. The 
most pressing problem facing the court system, 
Mangaze said, was the shortage of judges. 
Mozambique has only 184 judges, and only 91 
of them have a university degree. Mozambique 
needed at least 500 judges, he said. 

From Legalbrief Africa, 7 March 2005. 

Niger: Slaves to be freed with 
enforcement of new law 

Niger has begun enforcing a law banning slav
ery - a move that is expected to lead to the free
ing of an estimated 43 000 living as slaves in 
the country. The law was passed in May 2004, 
but the law is being enforced only now. Slaves 
in Niger are generally born into an established 
slave class that works without pay for masters 
who control every aspect of their lives, reports 
the Mail & Guardian Online. Babies are taken 
from their mothers to prevent bonds being 
formed in families, and sexual assault and rape 
are widespread. Slaves are given as gifts or 
inherited among the slave-owning class. 

Full report in the Mail & Guardian Online. 

From Legalbrief Africa, 7 March 2005 . m 

AdvocatelConsultus Binders 
r -- ------- - - --- - --- - - ---- ,

Members, subscribers, librarians who wish to keep their Please supply me with CJ copy( ies) of the Advocate/
AdvocatelConsultus magazines filed away neatly may consider Consultus binder(s)
purchasing an AdvocatelConsultus binder, strong enough to 

Price: R60.00 (VAT inclusive) hold approximately 12 copies. 

Cheque enclosed DYes D No 
Order Form 

Name: ... ...... ... ... ... ... ... ... .......... ... .. .... ..... ...... ... ... .... .. .... .... . . 

Should you wish to purchase a binder, make a copy of the 

Address: ...... ..... ... .. ........ ... .. ... .. ......... .. .... ..... .. ..... ... ..... .. .. . . 
order form, complete it, and return it to the GCB Secretariat, 

PO Box 2260, Johannesburg 2000, together with a cheque to 


the amount of R60.00 (VAT and postage inclusive) payable to 
 lel: .... ...... ..... .... ... ... ...... ... ..... ... ... ... .. .. ...... .... .. ....... ........... . 

the General Council of the Bar of SA. 
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