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Introduction 

W en I was elected acting chair 
of the GCB in July 2004 and 
was subsequently confirmed 

as chair at the adjourned session of the 
AGM in November 2004, I was fully 
aware of the many, varied, and complex 
challenges facing the organised advo
cates' profession. Indeed, my election as 
chair was a direct result of the interaction 
between Advocates for Transformation 
(AFT), of which I am a member, and 
the so-called establishment GCB and its 
constituent Bars, which occurred over a 
period of some two to three years. 

I thus saw my election as a positive sig
nal that the organised advocates' profes
sion was serious about transformation, 
and that my election was not simply a 
cynical manoeuvre to appease the organ
ised advocates' profession's opponents, 
detractors, critics, or the government. I, 
of course, reject the notion that my elec
tion is the result of some cynical manipu
lation, and even if this was the case, then 
I have always been very clear in my own 
mind that first, my appointment as the 
first black chair of the GCB is an endorse
ment of a transformation process which 
started with the formation of AFT some 
four or five years ago, and second, that, 
as an elected representative of the his
torically disadvantaged members of the 
organised advocates' profession, I was 
mandated to ensure that those aspects of 
the organised advocates' profession that 
one finds reprehensible (such as racism 
and sexism) be addressed head-on. In 
other words, it was also always clear to 
me that my assumption of the chair of the 
GCB was not simply going to be a case 
of a black face replacing a white one, 
and of 'business as usual'. The process 
of transformation was always going to be 
long and difficult. 

Of course, whether or not I have suc
ceeded or managed in the course of a 
year or so to implement transformation 
measures successfully is ultimately the 
acid test, in relation to which 'the jury 
is out'. 

Some challenges facing the 
organised advocates' pro
fession 

The Bar has a long and proud tradition 
stretching over many decades, some say 
150 years. The traditions often lauded and 
regaled in many speeches by lawyers and 
judges who are and were members of the 
Bar relate to its independence, its high 
standards, its ethics, and the many fine 
jurists it has produced over many years. 

Many of these traditions excluded 
blacks, and quite deliberately so. 

Inherent in the transmission of customs or 
beliefs from generation to generation that 
exclude sections of the population is that 
these traditions become open to criticism 
because they were built on exclusivity and 
prejudice. It should therefore not surprise 
anyone of us that, measured against 
some of the core constitutional values 
and principles of openness, transparency, 
accountability, dignity, equality, and so 
on, some of the traditions and beliefs of 
the organised advocates' profession, in 
many instances, do not stand up to scru
tiny. Of course, standards of excellence in 
service delivery, the maintenance of high 
ethical standards and the independence of 
the legal profession are laudable traditions 
that must be maintained, and are vital to 
the continued maintenance of our consti
tutional democracy. 

Practices associated with some of these 
long-standing traditions include race
and gender-based briefing patterns, 
race- and gender-based spread of work 
amongst advocates, race- and gender
based housing rules, race- and gender
based clubs and/or associations, exclu
sive use of language, and other cultural 
or traditional practices which directly or 
indirectly can be regarded as exclusive. 

The GCB and its constituent Bars have 
put in place measures to overcome some 
of these exclusivist practices but with 
only a small measure of success. Some 
of these measures include addressing the 
issue of race- and gender-based brief
ing patterns at the level of the State 
Attorney, parastatals, large corporations, 
and some of the big law firms, introducing 
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changes to housing rules, requiring silks 
and senior juniors to adopt an affirmable 
junior (black or female) for at least one 
case per annum, permitting the use of the 
second or third junior rule, and adopting 
the group association initiative in terms 
of which established groups will share 
knowledge, resources, and work with 
less-established or new groups comprised 
of mainly black juniors and women. In 
this regard, the GCB awaits with much 
interest the annual reports of its con
stituent Bars in order to assess or measure 
progress in these areas. 

One of the biggest areas of contention 
remains at the level of governance. In 
a much-publicised development in the 
organised advocates' profession, in all 
the major Bars, and at GCB Executive 
level, co- and equal governance was 
achieved during the course of 2003 
and 2004. In terms of this arrangement 
all major Bar councils throughout the 
country, and the GCB Executive, are 
composed of at least 50% AFT mem
bers. According to reports, this arrange
ment has largely worked well, and is 
consensus-based. Tensions have, how
ever, arisen when it comes to dealing 
with transformation. This is a tension 
which we need to address as a matter 
of urgency, and resolve, as soon as pos
sible in the best interests of the organ
ised advocates' profession, and in the 
public interest. Personally for me, it is 
an untenable situation that a Bar council 
decision, or a GCB Executive decision 
for that matter, which is arrived at on 
the basis of consensus, may effectively 
be vetoed by the general membership 
of the constituent Bars in a special or 
general meeting. It is untenable because 
the organised advocates' profession 
remains predominantly white, and male, 
and where matters (relating to transfor
mation) are taken to a special or gen-
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era I meeting, the majority of members 
attending such a meeting would tend to 
be white, and male. The inherent danger 
in such a situation is that predominately 
white, and male, members who are not 
familiar with the transformative issues 
(race- or gender-based as they often are) 
are not likely to understand, or appreci
ate, the complexity and sensitivity of the 
issues on the table. A situation is likely 
to develop where one gets a knee-jerk 
reaction which ultimately is detrimental 
to the medium- and long-term future of 
the organised advocates' profession. 

A situation arose recently at the 
Johannesburg Bar at a Special General 
Meeting of its members where one of the 
issues discussed related to the relocation 
of one of the two Bar libraries. During 
the course of the discussion relating to 
the issue, certain utterances, regarded 
by AFT members of the Johannesburg 
Bar as racist, were made. These remarks 
were deeply insulting of the black mem
bers of the Johannesburg Bar in particu
lar and black members of the Bar gener
ally, and humiliated those present. In my 
book, those responsible for uttering racist 
remarks should be charged with bringing 
the organised advocates' profession into 
disrepute, and should, if found guilty, be 
removed from the roll of practising advo
cates as soon as possible. The fact that 
some arguments against the move of the 
library from one building to another may 
have been based on sound financial or 
economic considerations is neither here 
nor there. Such considerations clearly do 
not justify the uttering of racial remarks, 
or any remarks of a demeaning nature. 
The GCB is not prepared to countenance 
or condone such conduct, and condemns 
racist and sexist conduct and behaviour 
in the strongest possible terms. As chair
person of the GCB I am not prepared to 

Stop press 

Press release on annual general meet
ing of the GCB 

The following important resolutions 
were adopted by the GCB at its 
60th annual general meeting held 

in Port Elizabeth on 22-23 July 2005: 

• 	 A re-commitment to its transforma
tion principles and initiatives aimed at 
redressing historical race and gender 
imbalances prevalent in the organised 
advocates' profession. 
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front for, or stand idly by, those members 
of the organised advocates' profession 
who are anti-transformation in their con
duct or attitude, or who are simply racist 
or sexist. If racist or sexist conduct is 
part of a long-standing tradition, then I 
reject such traditions. Such traditions do 
not belong in a non-racial and non-sexist 
constitutional democracy such as ours, 
and are indeed inimical to it. 

I am happy to say that I attended 
another Special General Meeting of the 
Johannesburg Bar on Thursday, 21 July 
2005, at which all the resolutions passed 
at the earlier meeting were rescinded by 
an overwhelming majority on the very 
basis that they had been passed in cir
cumstances in which certain members 
felt humiliated on the basis of their 
race. At this second meeting mem
bers spoke openly and freely about the 
earlier meeting, and speaker after speak
er stressed that there was no room for 
racism in any form not only in society at 
large, but also at the Bar in particular. 

The way forward 

The GCB must as soon as possible 
review its constitution, and that of its 
constituent Bars (and conduct a compre
hensive review of its cultural practices 
and traditions), inasmuch as its current 
constitution, and that of its constituent 
Bars, and certain cultural practices and 
traditions, are inconsistent with our con
stitutional values and principles. 

The organised advocates' profession 
must be more transparent, and account
able, not only to its own members and 
prospective members (such as pupil 
advocates), but also to members of 
the public. Currently, we fail either to 
to respond, or to respond adequately, 
or fast enough, to the needs and the 

• 	 A unanimous endorsement of the res
olution adopted at the Johannesburg 
Bar meeting of 21 July 2005 
denouncing racism and sexism in all 
its manifestations, and committing 
itself to working towards drafting 
a blueprint for a transformed soci
ety based on equality, dignity and 
human rights. 

• 	 The election of Chief Justice Pius 
Langa as honorary president of the 
GCB, and the election of Deputy 
Chief Justice Dikgang Moseneke as 
one of its honorary vice-presidents. 
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demands of civil society. Civil society 
demands of us that our structures and 
systems be accessible and responsive 
to the needs of the poor and disad
vantaged sections of the population. 
As part of the reform process, which 
I suggest should take place as soon as 
possible, the organised advocates' pro
fession must distinguish between its 
representative functions and its regula
tory functions. 

In relation to its representative func
tions, the organised legal profession, like 
other organised professions and trade 
unions, must represent the interests of 
its members, and in that regard the Bar 
councils, and the GCB, must continue 
to represent the voice of its members. 
However, in relation to its regulatory 
functions, the GCB and its constituent 
Bars must become more accountable, 
and transparent. The GCB and its con
stituent Bars must recognise that they 
are not only accountable to their own 
membership, but also to civil society. 
The independence which we cherish 
so much does not mean that we can do 
what we want, and that we are otherwise 
isolated in some ivory tower from the 
rest of society. Accountability will mean 
that we must include members of civil 
society on our rule-making, or regula
tory, structures so that we ensure that our 
rules and regulations respond to not only 
our needs, but also to the needs of civil 
society. Transparency means that our 
systems and structures must be open to 
scrutiny, subject to the usual rules relat
ing to confidentiality and privilege. 

Ifwe do not reform and transform quick
1y' then we run the risk that attempts to 
reform or transform the organised legal 
profession will be done for us, or on our 
behalf by others. ill 

• 	 A mandate to the GCB executive to 
formulate proposals for the restruc
turing of the GCB and its constituent 
Bars to make it more transparent 
and accountable, and more sensitive 
to the constitutional imperatives of 
transformation. 

• 	 An endorsement of the GCB's one
year pupillage program (launched at 
the beginning of January 2004) which 
is regarded as a huge success at the 
Bar with a pass rate of 80% across-the
board achieved during its first year of 
implementation, and the establishment 
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