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The Legal Practice Bill 

Submission document of the Law Society 
ofSA* 

1 Introduction 

The Law Society of South Africa (LSSA) believes that the 
legal profession in South Africa should be a single profession 
in a single structure - not a divided profession in a divided 
structure. The profession needs to be coherently independent, 
enabling the legal profession to be economically viable. 

2 Independence of the legal profession 

a) Judicial independence 
The courts are recognised as independent and impartial forums 

by the Constitution. Section 35(2)(c) of the Constitution 

states that: 

'Everyone who is detained, including every sentenced pris

oner, has the right to have a legal practitioner assigned to the 

detained person by the state and at state expense ... ' 


Section 165(1) and (2) of the Constitution states as follows: 

'(1) The judicial authority of the Republic is vested in the 

courts. 

(2) The courts are independent and subject only to the 
Constitution and the law, which they must apply impartially 
and without fear, favour or prejudice.' 

The judiciary comprises members of the legal profession. 
Therefore, in order to give effect to the principles stated under 
s 165, there must be an independent legal profession. 

b) An independent legal profession is in the public's best 
interests 
In Sir David Clementi's report entitled, 'Consultation Paper on 
the Review of the Regulatory Framework for Legal Services 
in England and Wales' (2004), he stated that, '[w]hether a 
service should be regulated or unregulated may be weighed 
by the advantages and disadvantages of regulation.' 

c) The concept of independence is the same for both profes
sions 
The LSSA submits that both professions of attorneys and 
advocates act independently. Both attorneys and advocates 
fall under the umbrella body of independent legal practitio
ners; it is only the function of both professions which differ 
- attorneys have direct relationships with clients, whereas 
advocates represent parties in court. The LSSA submits that 
attorneys need to concede that their main allegiance is to the 
courts and that the client's interests come second. 

* The Law Society ofSA submitted a document entitled, 'The 
Legal Practice Bill submission document,' to the General 
Council ofthe Bar. This is a substantially abbreviated version 
of that document, reproduced to inform readers of the LSSA s 
viewpoint. 
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Comment on LSSA submission by the General 
Council of the Bar of SA 

It seems that there is a great deal of common ground 
between the GCB and LSSA submissions. However, there 
are two weaknesses in the LSSA submission: 

1.1 There is a gap: it does not seem to acknowledge the ten
sion between the regulatory and representative functions 
of the governing bodies. 

1.2 There is an inconsistency: it adopts with approval the 
Clementi proposal (quoted at 16), but at 14-15 argues the 
contrary. 

The starting point: independence of the 
profession 

2 	 The submission argues convincingly why the indepen
dence of the profession is a constitutional imperative. It 
also makes the important point that independence of the 
jUdiciary is essential for the benefit of the public (5). 

3 	 There is a close organic link between the independence of 
the profession and the independence of the judiciary, for 
two reasons: 

3.1 The profession provides most of the members of the 
judiciary. The independence of the judiciary is promoted 
by ensuring that its members come from a professional 
background and habit of independence. 

3.2 The independence of the practitioners who practise in the 
courts is a necessary foundation to enable the judiciary to 
carry out their functions in a properly independent man
ner. If the practitioners are simply tools of the state or 
special interests, the cases which they present to the courts 
will be shaped by this, and the courts will be handicapped 
in performing their functions independently. Members 
of the judiciary are heavily dependent, in the exercise of 
their functions, on the evidence and arguments which are 
placed before them by the practitioners. 

The gap 

4 	 The LSSA submission fails to acknowledge the tension 
between regulatory and representative functions, to which 
Clementi also refers. 

5 	 It is necessary for the profession to acknowledge this 
problem, which arises in all professions. Denial is posi
tively dangerous. It invites those who wish to compromise 
the independence of the profession to argue that the pro
fession is just looking after its own interests, and needs to 
be controlled 'in the public interest.' 

6 	 Clementi points explicitly to the need for transparency in 
the regulatory arrangement (16). Transparency is jeopar
dised by closed, in-house structures and procedures. Such 
structures and procedures invite the perception and com
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d) How do we regulate within an independent legal profes
sion? 
The LSSA submits that legal practitioners must accept cer
tain legal principles/values as an independent profession. 
Ifnot, other governmental bodies will determine them, thereby 
diminishing the profession's independence by taking control. 

The Law Society of England and Wales favours the establish
ment of a Legal Services Board (LSB), rather than a single 
legal services authority. 

e) The acceptance of certain core standards/values for the 
legal profession 
The LSSA submits that it is not in the best interests of the 
public to have different standards pertaining to attorneys and 
advocates. If different standards of regulation are applicable 
to attorneys than those which are applicable to advocates, 
this implies that there would be different standards of profes
sional conduct and service, which is not in the public's best 
interests. The LSSA submits that, after such core minimum 
standards have been set and obtained, other standards may be 
set by attorneys and advocates separately. Such standards may 
include other training programs or codes of conduct, over and 
above the core minimum standards for the legal profession as 
a whole and may be set by voluntary associations of attorneys 
or advocates. 

3 Purpose of the legislation 

a) Unification of the legal profession 
The LSSA submits that fragmentation of the legal profession 
is not in the interests of the public. It is fundamental that the 
independence of the profession is upheld with due regard to 
the best interests of the public. 

b) Functional differences in the legal profession 
The LSSA submits that the differences between the two types 
of legal professionals are predominantly functional relating 
to trust accounts. The LSSA envisages an act in which both 
attorneys and advocates are regulated, but their different 
functions are maintained. The LSSA submits that two types 
of practising legal professionals should be set out in the Act: 
legal practitioners with trust accounts, who act directly with 
the public (ie attorneys), and legal practitioners without trust 
accounts, who act by way of referral (ie advocates). 

The LSSA submits that other functions of attorneys and 
advocates are exactly the same. Both legal professionals 
are officers of the court; accordingly, different bodies and 
structures are not needed to regulate the profession. The 
rules of practice for both are the same and other protocols 
adopted by voluntary sectors of the profession must not be 
elevated to rules. The LSSA highlights that these differenc
es are not fundamental to the functioning of either branches 
of the profession. The statutory body envisaged by the 
LSSA to regulate and oversee the legal profession will still 
permit the peripheral differences in the two branches of the 
profession, but all practising legal practitioners will have 
allegiance to the single statutory body. The LSSA submits 
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ment that the profession is a 'closed shop which just looks 
after its own,' and action based on that view. This aspect 
of the public interest is insufficiently acknowledged by the 
LSSA submission. 

7 	 There are two ways in which this can be addressed: 

7.1 There needs to be an appropriate form of independent (ie 
non-profession) participation in, and oversight of, the regu
lation of the profession, in a manner which does not com
promise professional independence. This can be achieved 
by measures such as an independent ombudsperson and 
minority lay participation in governance. Neither of these 
measures would imperil the independence of the profes
sional. Both would go a long way towards giving assurance 
that the profession acts in the public interest, and not just its 
own interests. No doubt others could be designed. 

7.2 The representative and regulatory functions 	of the pro
fession should be separated to the extent that this is 
possible. The regulatory function which most concerns 
members of the public is how the profession deals with 
complaints of unprofessional or improper behaviour. 
Delegated front-line bodies which primarily carry out 
this function (as opposed to representation) at first 
instance will build confidence in the process. Clementi 
points out that this function could and should remain 
subject to oversight by the national body, which would 
accredit the front-line bodies and ensure that they are 
competent, lay down uniform minimum standards with 
which all practitioners must comply, and exercise over
sight over how the delegated bodies carry out their func
tions. 

The inconsistency 

8 	 The submission endorses Clementi's model B+ approach 
(16). That model is inconsistent with the submission's 
arguments against a system of voluntary associations or 
accredited organisations (14). 

9 	 The statement that voluntary organisations cannot be 
given powers or regulatory functions (14) is not explained. 
It is really an assertion rather than an argument. 

9.1 Clementi describes his model B+ thus: 

'This model provides for the setting up of an oversight 
regulator, the Legal Services Board (LSB), vested with 
regulatory powers which it would delegate to recognised 
front-line bodies, where it was satisfied as to their compe
tence and that appropriate arrangements, in connection with 
Governement issues ... have been made' (my underlining; 
see Legal Services Review Foreword para 16 p 4). 

9.2 It is the essence of this model that it envisages an 'accredi
tation' of recognised front-line bodies. Where such bodies 
have been approved of by the LSB, the LSB will delegate 
its regulatory powers to such bodies. These delegated 
regulatory powers do not relate only to the day to day gov
ernance of members of the front-line bodies but includes 
the rule-making function. 
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that unity between attorneys and advocates will enhance 
the independence of the profession, and create public con
fidence in the profession. In line with the transformation of 
the profession, the LSSA submits that we cannot continue 
to have a legal profession that does not have a single unify
ing vision. 

c) Fear offusion 
The LSSA submits that the Act will not fuse the professions 
of attorneys and advocates, and that such fusion is not in any 
way intended. The Act's purpose is the regulation of the legal 
profession and the recognition of two different branches of 
the profession: legal referral practitioners and non-legal refer
ral practitioners. The LSSA's Bill entrenches the continued 
separation of the two branches of the profession and retains 
the two separate types of practice. Legal practitioners will still 
have the choice as to how they wish to practise. The LSSA 
submits that each branch is dependent on the other; one flows 
from the other. The LSSA concedes that referral practitioners 
have the right to remain as such - not everyone can be forced 
to deal with the public. All legal practitioners must still be 
independent - there are no differing degrees of independence 
between the types of legal practitioners. 

d) Factors against a system of voluntary association/accred
ited organisations 
The LSSA submits that in a uniform regulatory framework, 
with a statutory body regulating both branches of legal 
practitioners, voluntary associations can still be permitted. 
However, such organisations cannot be given regulatory pow
ers or functions. The best interests of all legal practitioners 
must be retained - the statutory body will not regulate the 
profession more than what is required in the public interest, 
however, it must be borne in mind that it would not be in the 
economic interest of the members of voluntary associations to 
be marginalised by particular protocols. 

The LSSA submits that a system of accredited organisations 
will not support a unified self-regulating legal profession. 
Ethical problems, together with problems with the mainte
nance of standards of the profession, would arise. If legal 
practitioners are at liberty to choose which organisation they 
wish to join, some may elect not to join any such organisa
tions. Furthermore, such organisations would probably not 
cover the whole spectrum of the country (as constituents of the 
bar do not currently operate all over the country). This would 
lead to the situation where some legal practitioners would 
obey ethical rules and other rules of conduct and others would 
not obey them. This scenario would not be in the public's 
interests, as standards would be difficult to maintain or even 
to enforce. The LSSA submits that a plethora of voluntary 
associations would lead to a fragmentation of the profession, 
which would undermine the independence of the profes
sion and would not be in the public's best interests. It would 
also be less clear to the public where the ultimate regulatory 
responsibility and accountability may lie. The LSSA submits 
that accredited organisations cannot sufficiently regulate the 
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9.3 The specific arguments in favour of model B+, as articu
lated by Clementi, are that: 

'(a) leaving day to day regulatory rule-making and over
sight as far as possible at the practitioner level is more 
likely to increase the commitment of practitioners to 
high standards; such commitment is important, particu
larly in the area of professional conduct rules, where 
rules of behaviour and ethical standards should be seen 
as an aid to raise standards, not as a constraint to be 
circumvented; 

(b) 	 whilst the principle that the legal profession should be 
independent of government can be met under model 
A, it is more clearly demonstrated in model B+, where 
the front-line regulatory powers can be exercised at 
practitioner level. It is a point stressed in most of the 
submissions from lawyers, but by others as well; 

(c) 	 the consistency promoted by model A can also be 
achieved in model B+, with the LSB setting minimum 
standards to which front line regulators would need to 
adhere in order to be recognised to carry out regulatory 
functions. Contrary to the argument ... above, precise 
uniformity in standards that a single regulator might 
lead to may not always be in the public interest or 
lead to greater competition. Some degree of choice in 
the type of provider, the regulatory rules under which 
they operate, is to be welcomed, subject to a minimum 
standard being met. It is a point that is made in the 
submission of the Council for Licensed Conveyancers 
who argue that all providers of this reserved service 
should follow the same rules. The Bar Council makes a 
similar point in its submission: that the need for consis
tency in the regulatory regime should not be equated to 
uniformity, the requirement that an identical set of rules 
should apply to all lawyers. The Office for Fair Trading 
also draws attention to the possibility of regulatory 
choice and competition which model B+ allows for, 
putting the LSB ' in a position to both encourage such 
competition, but also to step in if it appeared that such 
competition was weakening regulation to the point 
where this was endangering consumer protection' (see 
Legal Services Review Chapter B para 29). 

9.4 What Clementi envisages is that each front-line body will 
make rules for its members subject to criteria laid down 
by the Legal Services Board. These front-line bodies may 
have different rules from one another. This is a feature 
which is deemed to be in the public interest as the public 
may then choose, by way of example, when litigating, 
whether they wish to use a litigating practitioner subjected 
to the rules of the Law Society or a litigating practitioner 
subjected to the rules of the Bar Council. 

9.5 The contention 	of the LSSA that '(if) legal practitioners 
are at liberty to choose which organisation they wish 
to join, they may elect not to join any such organisa
tions'(l5) misses the point that model B+ provides for the 
ultimate authority to remain vested in the LSB. The LSB 
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profession that they purport to represent - only the legislature 
can do by creating a statutory professional body, which every 
practising legal practitioner is bound to be a member of. This 
would create a unified system of rules and regulations that 
each legal professional, from both branches of the profession, 
must abide by. 

e) English regulatory system 
It is noteworthy to have regard to the models discussed 
by Sir David Clementi in his 'Consultation Paper on the 
Review of the Regulatory Framework in England and Wales' 
(December 2004). The LSSA submits that an approach similar 
to Clementi's model B+ approach is the best approach to fol
low for South Africa. 

On pages 43 and 44, Sir Clementi states that: 

'[A]s far as is practicable, I recommend that all regula
tory powers be vested in the LSB, with the LSB required 
to delegate day-to-day regulatory operations (subject to its 
oversight) to recognised front-line bodies, where such bodies 
satisfy the LSB that they are competent to handle regulatory 
functions and have set appropriate governance arrangements 
to deal with such functions without conflict. The LSB would 
retain the right to carry out regulatory functions direct, in the 
absence of a recognised front-line body. But it is intended that 
as far as possible the LSB should be a small oversight body, 
so delegation should be expected, subject to the LSB's satis
faction about competence and governance arrangements as set 
out above.' DJ 

Commonwealth Law Conference 2005 
50thThe anniversary Commonwealth Law 

Conference, incorporating Solicitors 2005, will 
be held at the QEII Conference Centre, London, 
from 11-15 September 2005. It is the first time 
the Conference will be held in London since its 
foundation 50 years ago. 

The four-day programme features several keynote 
addresses, as well as workshop streams covering, 
inter alia, human rights, corporate and commer
cial law, the judicial officer, the legal profession 
and the future, and other facets of practice. 

The social programme includes a welcome, a 
closing and receptions, local hospitality and a 
gala dinner. 

Constituent Bars were informed of the CLC 
Young Lawyers Legal Writing Competition which 
offered an all-expense paid trip to the conference 
for the winner. 

Register online at: www.commonwealthlaw2005. 
corn or call: +44(0) 207407 9263. 
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is required to delegate day to day regulatory operations 
(subject to oversight) to recognise front-line bodies, where 
such bodies satisfy the LSB that they are competent to 
handle regulatory functions and have set appropriate gov
ernance arrangements to deal with such functions without 
conflict. Clementi recommends, however, that 'the LSB 
will retain the right to carry out regulatory functions direct, 
in the absence of a recognised front-line body. But it is 
intended that as far as possible the LSB should be a small 
oversight body, so delegation should be expected, subject 
to the LSB's satisfaction about competence in governance 
arrangements as set out above' (see Legal Services Review 
Chapter B para 54). Model B+ therefore provides that the 
LSB would exercise regulatory powers direct in instances 
where practitioners exist in the absence of a recognised 
front-line body governing them. 

9.6 The model proposes that the LSB will set standards and 
that the 'accredited' front-line bodies will make their own 
rules consistent with the standard set, but not necessarily 
identical to one another. 

9.7 The 	expressed concern over fragmentation would be 
addressed by requiring that the rules of the front-line bod
ies be approved by the unified body. This too is addressed 
by Clementi's proposal that the national body would have 
the power to approve rule changes by the front-line bodies, 
and the power of 'call-in' in respect of existing rules. 

9.8 One can see that there is room for debate over whether it 
should be required that every legal professional be subject 
to one of the front-line bodies, or whether (as Clementi 
proposes) there should be a residual power in the national 
body 'to carry out regulatory bodies direct, in the absence 
of a recognised front-line body'. The difference is not 
great in practice: Clementi himself proposes that as far as 
possible delegation should be expected. 

10 	The submission states that 'the best interests of all legal 
practitioners must be retained' (14). But that is only part 
of the function of regulation: the underlying purpose is the 
public interest. 

Conclusion 

11 	 The LSSA submission's adoption of the Clementi B+ 
approach should open the way for agreement on recog
nition of what the structure of the system of regulation 
should be. One is then left with a number of subsidiary 
questions, such as: 

11.1 whether all 	of the rules of the front-line bodies would 
require approval of the national body; and if not, which 
rules would require that approval; 

11.2 whether membership of a front-line body should be man
datory, or whether the law should make it possible for 
practitioners to decline membership of a front-line body, 
with the national body then retaining direct functions in 
those cases. 

Norman Arendse SC, GCB chair, 27 May 2005 m 

ADVOCATE April 2004 8 

www.commonwealthlaw2005

