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Judicial independence - a dummy's 
guide* 

Brian Spilg SC, convenor of the GCB's Human Rights 
Committee 

The Human Rights Committee of the GCB has prepared a 
report on the series of five enactments that will have an impact 
on the judiciary. 

Pre-1994 erosion of 
judicial independence 
in South Africa 

W
hen I first considered writ
ing an article about the 
proposed legislation and its 

perceived effect on judicial indepen
dence, I thought it might be unnec
essary to provide any historical 
framework. It then occurred to me 
that, within 10 years of democracy, 
a generation of young and vigorous 
lawyers has been brought up practis
ing within a system that acknowl
edges the supremacy of constitution
ally-protected values above the will 
of a parliamentary majority. Students 
may have received tutoring on court 
decisions representative of this doc
trine. They may have been referred 
to the occasional beacons of judicial 
enlightenment expressed in cases such 
as Harris through to Momoniat. Yet 
they will not have known the tyr
anny of oppressive laws and arbitrary 
detentions. 

I will deal briefly with the two above
mentioned cases. In Minister of the 
Interior v Harris 1952 (4) SA 769 
(A) at 789A-E, the Appellate Division 
said that the proposed legislation 
passed by the nationalist government 
creating a High Court of Parliament 
(which comprised the senators and 
members of the House of Assembly) 
with powers to review the decisions of 

*This article is based on a document 
prepared for the GCB by the Human 
Rights Committee. Invaluable contri
butions were made by Nadine Fourie 
and Steven Budlender, and this article 
includes significant passages which 
were exclusively their input. 

the Appellate Division, constituted an 
encroachment on the judicial power. 
The court said that the legislation 
departed from the characteristics of 
the superior courts of South Africa 
'which, rooted in the world's experi
ence, are calculated to ensure, within 
the limits of human frailty, the effi
cient and honest administration of jus
tice according to law. Our Courts are 
manned by full-time Judges trained in 
law, who are outside party politics and 
have no personal interest in the cases 
which come before them, whose tenure 
of office and emoluments are protected 
by law and whose independence is a 
major source of the security and well
being of the State. The jurisdiction of 
these Courts is general as to subject 
matter, they are available to all dispu
tants who claim that they have legal 
rights to maintain and before them all 
interested parties are entitled to present 
their evidence and their arguments. In 
every one of these respects ..., the High 
Court of Parliament is markedly differ
ent from the Superior Courts of Law 
known in South Africa before and after 
Union. And each one of the differences 
operates in the direction of weakening 
the effectiveness of the judicial protec
tion inherent in s 152. In their sum, they 

. result in a tribunal wholly unlike what 
was contemplated by the framers of our 
Constitution and out of all comparison 
weaker as a protection against inva
sions of its guarantees.' 

In Momoniat v Minister of Law and 
Order; Naidoo v Minister of Law and 
Order 1986 (2) SA 264 (W), both 
Coetzee DJP and Goldstone J com
mented on the court's ability to limit 
delegated powers that were exercised in 
an oppressive or unreasonable manner. 

Goldstone J quoted Van Heerden JA (at 
270D-E) who said, in a 1950 Appellate 
Division case that 'the Courts should 
not in my opinion be astute to divest 
themselves of their judicial power and 
duties, namely to serve as buttresses 
between the executive and the subjects 
... if, purporting to act under the pow
ers conferred upon him, the Governor
General were to issue a regulation pro
viding that any Native, who does not 
raise his hat to a European whom he 
encounters in the street, may be shot, 
I should have no hesitation in holding 
such a regulation to be ultra vires'. 

Goldstone JA considered that Van den 
Heever JA's extreme example was 
indicative of what would constitute 
evidence of an unlawful abuse of wide 
powers. Coetzee DJP was of the same 
mind. Whilst the court exercised its 
power to strike down delegated legisla
tion, it nonetheless was compelled to 
recognise that statute law was immune 
from scrutiny. At page 272D of the 
Momoniat decision, the court accepted 
that 'Parliament, under our system, 
may act otherwise than bona fide and 
the courts may under no circumstances 
at all test the validity of legislation'. 

These cases demonstrate the extent 
to which judicial independence could 
be eroded by legislation. Courts and 
practitioners were powerless to ame
liorate the consequences of statutes 
that took away the court's common
law power of review of state action. 
If legislation expressly precluded 
an entitlement to be heard, then the 
courts could do little about it. In the 
most material way, the Westminister 
system of parliamentary sovereignty 
compromised judicial independence. 
Those opposed to the erosion of judi
cial independence were not a bunch of 
liberal misfits. The composition of the 
courts in many cases where presiden
tial proclamations were struck down 
would certainly refute such a super
ficial notion. The State President's 
regulations were struck down even in 
the conservative heartland of the then 
Orange Free State (see S v Me la to 
1989 (4) SA 153 (0)). 

Continued on page 18 
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Continued from page 16 

The constitutional protection 
of judicial independence 

The independence of the judiciary is 
expressly guaranteed by the provi
sions of s 165 of the Constitution. 
The Constitutional Court in Van 
Rooyen v The State (General Council 
of the Bar of SA Intervening) 2002 
(5) SA 246 (CC) para [35] held that 
the independence of the judiciary is 
not subject to limitation by legisla
tion of any kind. '[I]nstitutional judi
cial independence itself is a constitu
tional principle and norm that goes 
beyond and lies outside the Bill of 
Rights. The provisions of s 36 of the 
Constitution dealing with the limita
tion to rights entrenched in the Bill of 
Rights are accordingly not applicable 
to it. Judicial independence is not 
subject to limitation.' 

Judicial independence and impartial
ity are fundamental, not only to secure 
individual litigants' rights to a fair 
trial; they are also fundamental to 
individual and public confidence in 
the administration ofjustice. The court 
also confirmed that it · was important 
for courts to be perceived, not only as 
impartial, but also as independent, and 
that the test for independence should 
include that perception. 

Critical features of an independent 
judiciary are security of tenure, finan
cial independence and institutional 
independence. Institutional inde
pendence requires autonomy on the 
part of the judiciary over adminis
trative matters that relate directly to 
the exercise of its judicial function 
and includes ' ...judicial control over 
the administrative decisions that bear 
directly and immediately on the exer
cise of the judicial function ... ' (De 
Lange v Smuts NO 1998 (3) SA 785 
(CC) at para [70]). 

Independence of the judiciary there
fore is, in terms of our Constitution, 
non-negotiable. 

Proposed legislation 

A series of five enactments is pro
posed that will have an impact on the 
judiciary. These enactments are: 

• The Constitution of the Republic of 
South Africa Amendment Bill 

• The Superior Courts Bill 

• The South African National Justice 
Training College Draft Bill 

• The 	Judicial Service Commission 
Amendment Bill 

• The Judicial Conduct Tribunals Bill 

Each Bill introduces changes to the 
way in which the judiciary and its 
administration function, and the way 
in which the conduct of judges may be 
scrutinised. Legislation of this nature 
therefore pertinently raises concerns 
about judicial independence. 

The series of proposed laws deals 
essentially with three topics. First, 
the proposed amendments to the 
Constitution and changes to the pro
posed consolidated Superior Court's 
Bill, insofar as they relate to judicial 
independence, deal with regulating the 
judicial and administrative function
ing of the courts. They also impose 
a limitation on the type of remedy a 
court may grant. Second, the proposed 
National Justice Training College 
Bill deals with the establishment of 
a justice training college mainly for 
judges, magistrates, prosecutors and 
others involved with the administra
tion of justice. Thirdly, the proposed 
amendments to the Judicial Service 
Commission Act and the establish
ment of Judicial Conduct Tribunals 
deal with the creation of oversight 
structures and procedures in respect 
of judicial conduct and ethics. They 
include the creation of a tribunal that 
will make recommendations regarding 
the impeachment of judges. 

Proposed constitutional 
amendments 

Perhaps the most significant amend
ment is to s 165 of the Constitution. 
The proposal divides responsibility for 
the judicial and administrative func
tioning of the court between the chief 
justice and the responsible Minister. 

It will give the Minister exclusive con
trol of the administrative functioning 
of the courts (including decisions that 
bear directly on those judicial func
tions) and also of the purse strings 
of both the courts and, it seems, the 
judges themselves. 

This fundamentally infringes on the 
constitutionally-guaranteed inde
pendence of the judiciary. It offends 

against the requirement of institutional 
independence, which is a fundamental 
pillar of judicial independence. 

The proposal also places the budgets 
and finances of the courts under the 
exclusive control of the Minister. This 
conflicts with the protection of judges' 
financial security and their security of 
tenure, both of which are also funda
mental to judicial independence. 

It is unclear from the Bill whether 
the judges' remuneration would be 
under the exclusive control of the 
Minister. Currently, the remunera
tion of judges is fixed directly by 
an Act of Parliament; namely, the 
Judges' Remuneration and Conditions 
of Employment Act. The proposal 
appears to compromise the existing 
legislation. 

Furthermore, institutional indepen
dence requires autonomy on the part 
of the judiciary over matters that 
relate directly to the exercise of its 
judicial function. The exercise of a 
court's judicial function is inextrica
bly intertwined with the way in which 
the courts themselves function, are 
administered and are financed. The 
Bill refrains from defining either the 
term 'judicial functions' or 'admin
istrative functions'. The line between 
the two is, in the nature of things, at 
best blurred, and it is not possible 
to distinguish between administrative 
and financial matters that may bear 
on the judicial functioning, on the one 
hand, and administrative matters con
cerning the judiciary that might not be 
perceived to impact on the indepen
dence of the courts, on the other. 

By conferring to the Minister control 
of the way in which courts are admin
istered and of the courts' budget
ary needs, the proposed amendments 
affect the exercise of the judicial func
tion. Judicial authority, which is the 
sole prerogative of the courts in terms 
of the Constitution, can be meaning
fully exercised only through an effec
tive administrative machinery. It is 
essential that the machinery remain 
under the control of the courts. 

The second significant proposed consti
tutional amendment is to s 172(3). The 
proposal seeks to preclude a court from 
making an order suspending the com
mencement of an Act of parliament or 
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a provincial Act. This would fetter the 
court's remedial powers even where it 
would otherwise have been just and 
equitable to grant a remedy (as per 
the test adopted in United Democratic 
Movement v President of the RSA 
(African Christian Democratic Party 
Intervening; Institute for Democracy 
in SA as Amici Curiae), 2002 (10) 
BCLR 1086 (CC)). The provision 
would also conflict with s 80(3) of the 
Constitution, which expressly confers 
an abstract review jurisdiction on the 
Constitutional Court to suspend all 
or part of an Act prior to its com
mencement in the defined situation 
where one-third of the members of 
the National Assembly support such 
a step. 

Proposed Superior Courts Bill 

The amendments to ss 2(1)(d) and 
15(1) mirror the proposed amendments 
to s 165 of the Constitution. For the 
same reason, the proposed amendments 
offend against the constitutionally guar
anteed independence of the judicia
ry, whilst the proposed amendment to 
s 15(4) does not afford the necessary 
comfort. Section 15(4) provides that 
the Minister must consult with the chief 
justice on the funds required for the 
administration and functioning of the 
courts in the manner prescribed. 

The second set of provisions contained 
in the Superior Courts Bill that are 
of concern relates to the rule-making 
function provided for in Chapter 7 (in 
particular, clause 41). The present draft 
represents a marked departure from 
previous drafts and also the existing 
provisions of the Supreme Court Act in 
relation to rule-making functions. 

Currently, s 43 of the Supreme Court 
Act read with the Rules Board for 
Courts of Law Act ensures that the 
Minister has no direct control over the 
rule-making function. The Chief Justice 
and the President of the Supreme Court 
of Appeal have express rule-making 
powers over their respective courts. The 
High Court Rules are subject to deter
mination in terms of the Rule Board for 
Courts of Law Act. Furthermore, the 
rules have to comply with the overriding 
provision of s 173 of the Constitution. 

The current draft proposal for the flfSt 
time includes the Minister in the rule-
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making process. It reflects a dramatic 
departure from direct access to parliamen
tary tabling. Furthermore, the omission to 
distinguish between the various courts 
or to identify the respective responsible 
judicial officials indicates a misconcep
tion as to the rule-making function. 

Most significantly, placing the rule-mak
ing function under the control of the 
Minister clearly offends against judi
cial independence. Section 173 of the 
Constitution expressly confers on the 
Constitutional Court, the Supreme Court 
of Appeal and the High Courts the inher
ent power to regulate their own process. 
Section 165(3) COnflfffiS that no organ 
of state may interfere with the function
ing of the court and s 165(4) requires 
organs of state to assist and protect the 
courts to ensure their independence. Each 
constitutional safeguard appears to have 
been infringed by the present proposals. 
There are also other clauses that warrant 
concern. These deal with judges who act 
in special divisions of the High Court, 
such as competition appeals, electoral 
matters, tax and land claims. In each case, 
government is likely to have an interest in 
the outcome of the proceedings. Judicial 
independence is jeopardised by placing 
the appointment, payment and removal of 
these officers within the exclusive control 
of the President as envisaged by clause 
10(4) read with clause 8(1) of the Bill. 

Furthermore, the chief justice will have 
an executive secretary whose duty it 
is to administer the responsibility for 
the judicial functions falling under 
the chief justice. Under the present 
draft, this person will be appointed 
by the Minister after consultation with 
the chief justice. Principles of judicial 
independence would dictate that the 
executive secretary should be appointed 
by the chief justice after consultation 
with the Minister. There are also provi
sions dealing with conditions of service, 
such as leave conditions and regarding 
recesses that will now fall under the 
control of the legislature rather than the 
DJP of the division in consultation with 
the chief justice. 

South African National Justice 
Training College 

Training programs for judicial officers 
and procedures for dealing with com
plaints about judicial officers are essen
tial in a vibrant democracy. The intro-
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duction of national legislation to attain 
these objectives has received constitu
tional sanction under s 180. Nonetheless, 
proposed legislation must satisfy the 
inviolable constitutional requirement of 
judicial independence. 

The drafters of the Bill have expressly 
. recognised the need to respect judicial 
independence. However, the drafters 
have not fully appreciated the content 
and the value attached to judicial inde
pendence in the constitutional order. 

The preamble to the proposed Bill appears 
to weight judicial independence equally 
with what is termed 'judicial account
ability'. If the term 'judicial accountabil
ity' means that the courts are 'account
able' to general public opinion for the 
decisions they make, then equating of the 
two offends against the constitutionally
guaranteed independence of the judicia
ry. Van Rooyen's case (supra) conflfms 
that judicial independence is not subject 
to any limitation. The Constitution does 
not require that the courts be 'account
able'. On the contrary, s 165(4) protects 
the 'impartiality, dignity, accessibility 
and effectiveness' of the courts. The hier
archy of courts provides a system of 
overturning decisions that fail properly 
to respect constitutional values. 

Furthermore, judicial independence in 
the course of judicial training must 
jealously be protected. In this regard, 
it is apparent that the drafters put a 
lot of effort into separating the faculty 
for judicial officers from the other two 
faculties based on the principle that the 
judiciary should control the training of 
judicial officers. 

Unfortunately, this is not applied con
sistently in the Bill. In order to give 
proper protection to the principle of 
the independence of the judiciary in 
all matters relating to the training of 
judicial officers, the head of the fac
ulty concerned with the judiciary or the 
board of that faculty should be given 
final authority, even if the authority is 
exercised after consultation with the 
Minister. Moreover, the judicial training 
faculty should not be accountable to the 
usual Department of Justice structures 
in matters relating to the curriculum and 
to staffing. These officers are beholden 
to the Minister. They should operate as 
an independent unit within the college, 
accountable to an advisory board. 
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In the present draft, the head of the 
faculty need not be a judge. In order to 
give effect to the independence of the 
judiciary, the head ought to be a judge 
or an expressly defined class of person 
such as a senior practitioner or aca
demic of not less than, say, 10 years' 
standing. The Minister is also given 
the power under s 14 to make deci
sions affecting the college. There is no 
limitation on the type of decisions that 
he can make. Accordingly, the triad of 
requirements that constitute the inde
pendence of the judiciary is capable of 
being compromised by the breadth of 
this provision. These decisions should 
rather be taken in consultation with the 
head of the faculty. 

There are also other areas of concern 
relating to the Minister's involvement 
in questions of expenditure, and with 
making regulations affecting judicial 
training and related matters. 

However, a fundamental concern 
remains the determination of the cur
riculum and its content. In order to 
respect judicial independence, these 
aspects should be under the control of 
the chief justice or a faculty board of 
which the majority is not appointed by, 
nor accountable to, the Minister. 

Judicial Conduct Tribunal Bill 
and amendments to Judicial 
Service Commission Act 

Fundamental to the way in which these 
Bills deal with enquiries into the con
duct of judges is the acceptance that 
impeachment relates to incapacity, gross 
incompetence or gross misconduct and 
that the judicial conduct tribunals set 
up to consider the appropriateness or 
otherwise of recommending impeach
ment ensure that the peer group remains 
a majority of judges at all times, and 
respect the requirements of natural jus
tice and of confidentiality. 

The role of the executive in matters 
relating to the removal of judges is 
extremely sensitive. The Constitution 
interposes the JSC between the execu
tive and the judge concerned. This 
constitutional mechanism should be 
applied throughout the Bill. For this 
reason, the chief justice should make 
appointments to the tribunals and make 
rules for the tribunals. This should not 
be in consultation with the Minister, 
but after consultation with the JSC. 

In any event, this would mirror the 
mechanism entrenched in s 177 of the 
Constitution. 

There are two further general con
cerns. First, it is the Minister who is 
intended to have final oversight con
trol. This offends against the constitu
tional guarantees of judicial indepen
dence. Second, the preamble follows 
that proposed in the National Justice 
Training College Bill; namely, that 
there is a need for 'an appropriate bal
ance between protecting the indepen
dence and dignity of the judiciary when 
considering the removal from office of 
judicial officers and the principles of 
openness, transparency and account
ability that permeate the Constitution'. 
Clearly, courts must consider the inter
ests of an open society in adjudicating 
rights disputes, but the judiciary itself 
is not constitutionally required to be 
accountable to any other sphere of 
power within the state. On the contrary, 
it is required to act impartially and 
without fear or favour. 

There are other aspects ofthe Bill requir
ing closer scrutiny. Whilst a non-judicial 
officer may be a valuable component 
to the tribunal, the qualification for the 
post should be more than simply a 'fit 
and proper' person. A minimum require
ment ought to be that such a person be 
a senior legal practitioner. Principles of 
judicial independence suggest that the 
'prosecutor' should not come from the 
National Prosecuting Authority, which 
is ultimately accountable to the Minister. 
An independent legal practitioner with 
the requisite skills would ensure com
plete independence of the process from 
the executive. 

Conclusion 
The series of Bills proposes signifi
cant changes to the judicial landscape. 
Judicial training and procedures for deal
ing with complaints about judicial offic
ers are essential in a democracy. The 
Constitution secures judicial independ
ence and the various Bills have substan
tially recognised this. However, there 
are a number of instances where judicial 
independence is compromised. These 
must be removed in order to ensure that 
the proposed legislation represents the 
constitutional will and the requirement 
of an independent judiciary. CO 
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