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,A cautious revolution 

Hugh Carder, University of Cape Town 

W
e forget too easily. We tend 
to adjust our expectations to 
the ideal and become com

placent. No review of the work of the 
Constitutional Court of South Africa 
since its establishment in October 1994 
should hide or discount what existed in 
our judicial structures before then, both 
good and bad. Most observers would 
honestly admit to having harboured 
huge concerns about the ability of a 
new court to navigate a course through 
the stormy waters of. an urgent parlia
mentary programme for reconstruction 
and development, of a cabinet with its 
own policy imperatives and of a newly
enfranchised population brimming with 
hope and expectation of a new socio
economic dispensation. And all of this 
in an atmosphere of resentment and 
recalcitrance from many of the formerly 
powerful, including those in the legal 
profession, despite the balm supplied by 
a visionary president and the truth and 
reconciliation process. 

Measured in these terms, the achieve
ments of the Constitutional Court (CC 
and the Court) in its first decade are 
truly remarkable, and are a vital factor 
in the progress we have made thus far 
in realising the aspirational aspects of 
our constitutional democracy. I hope in 
what follows to justify this assessment, 
a view which is shared, it seems to me, 
by the great majority of South African 
lawyers. 

Infrastructural challenges 
We need to recall that when the first 
members of the CC were appointed in 
October 1994, the Court had no prem
ises, no staff, no library, no rules of 
court and no gowns of office, although 
it knew at least that its seat would be 
Johannesburg (s 106(1) of the Interim 
Constitution, Act 200 of 1993). Despite 
these logistical problems, it duly rented 
part of an office block in Braamfontein 
(it has always seemed to me a happy 
coincidence that the two top court s in 
this country should be sited in places 
whose names are so similar), and was 
able to hear its first case in mid-February 
1995. The Court was fortunate from 
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the outset to be assisted in its work by 
an enthusiastic and highly competent 
group of researchers, which positions, 
like those of their American 'judge's 
clerk' counterparts, have become prized 
first steps in the careers of the brightest 
law graduates produced in South Africa, 
with some from abroad. 

Those appointed as the first eleven 'con
stitutional judges' were an extraordi
nary group of people, with enormously 
diverse backgrounds and experience, 
each of them holding strong views and 
willing to express them. Fewer than 
half of those appointed had been judges 
before then, which must have brought 
its own tensions. Justice Chaskalson as 
the first President (subsequently, Chief 
Justice) of the Court must have had 
his work cut out initially in ensur
ing harmonious working relationships 
between some of the more outspoken 
members. The Court also had to begin 
to operate within a fair degree of juris
dictional controversy, in the knowledge 
that the Appellate Division must have 
been smarting from the denial to it of 
constitutional jurisdiction. 

With the retirement of Chaskalson CJ, 
only five of the original justices remain 
on the Bench (Langa, Madala, Mokgoro, 
O'Regan and Sachs JJ), having been 
joined by Yacoob, Ngcobo, Moseneke, 
Skweyiya and Van der Westhuizen JJ, 
which represents quite a rapid turnover 
for such a top court, although explained 
by the peculiar circumstances of their 
appointment and the limited terms of 
office. Eight lawyers have served terms 
as acting justices of the Court (among 
them Sydney Kentridge, John Trengove 
and Judges President Ngoepe and 
Somyalo), only one of whom has subse
quently been appointed as a substantive 
member of the Court. 

In such circumstances, many partici
pants in the administration of justice 
must have been surprised (and a trifle 
relieved) that the flood of constitu
tionallitigation predicted with a mixture 
of horror and bemusement by many 
observers (particularly those from the 
United States of America) did not mate-
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rialise - indeed there were some who 
made snide remarks about the sup
posed leisurely working life of the CC. 
In fact, in the years 1995 to 1999, the 
Court disposed of an average of twenty 
cases each year, a figure which rose to 
28 per annum over the next four-year 
period (2000 to 2003). Even though 
many of the cases were highly complex 
and demanded great time and effort in 
resolving, this is not an unduly heavy 
load, which has been fortunate, as it has 
allowed the Court the time for reflec
tion and the writing of judgments which 
enjoy legitimacy locally and are rap
idly gaining international attention and 
respect for their learned and innovative 
approaches to often intractable ques
tions of law. 

The 212 judgments delivered over the 
nine-year period (1995 to 2003) took on 
average 96 days to produce from hear
ing to decision, although this hides the 
fact that this period tended to be longer 
in the first three years, and appears 
currently to have settled into a pattern 
of about 80 days. Remarkably, given 
the type of issue before the Court and 
the strong individuals serving on it, 
there have been a mere 22 dissenting 
judgments delivered across these judg
ments, only fifteen separate concur
rences and very few narrow divisions. 
(I have relied for the above analysis on 
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the useful statistics produced annually in 
the SA Journal on Human Rights, as fol
lows:(1996) 12 at 39, (1997)13 at 208, 
(1998) 14 at 277, (1999) 15 at 256 and 
446, (2000) 16 at 364, (2001) 17 at 277, 
(2002) 18 at 463, (2003) 19 at 506 and 
(2004) 20 at 491. The statistical picture 
for 2004 is unfortunately not to hand, 
but I have no reason to believe that it 
differs markedly from the above.) 

While it seems that the Court has thus 
operated smoothly and effectively in 
overcoming a number of initial obsta
cles, these bare facts naturally give only 
a superficial sketch of the Court at work 
over the past decade. They hide the fact 
that the Court has, since January 2004, 
occupied a magnificent building on an 
historic site not too far from where it 
first sat, with a rapidly-growing library 
and resources for research, all of which 
have taken a great deal of the time and 
energy of its members in the planning 
and execution of the building and the 
move. They do, nevertheless, inspire 
a degree of confidence in the institu
tional robustness and unity of purpose 
of a key element in our new democracy, 
an impression which I believe to be 
strengthened by a review of the consti
tutional jurisprudence which the CC has 
spawned since its establishment. 

Pioneering jurisprudence 
It is naturally impossible within the 
limits of the present piece remotely to 
do justice to the scope and depth of 
the decisions handed down by the CC 
over the past decade: such review arti
cles have appeared in journals here and 
abroad from time to time, and there will 
no doubt be several more on particular 
aspects of the Court's work triggered 
by the retirement of Chaskalson CJ. It 
is possible, however, to provide a broad 
overview with references to some land
mark cases, to which I now turn. 

I think it fair to say that the Court 
generally found itself in the first years 
of its existence confronted with the 
'obvious' sorts of challenges to some 
of the most egregious aspects of apart
heid law and practice, many of which 
it was able to uphold in its judgments 
with little need to explain or justify at 
great length. So the Court 'corrected' 
a number of provisions in the law of 
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procedure and evidence, (for example, 
in S v Zuma 1995 (2) SA 642(CC) and 
S v Mhlungu 1995 (3) SA 867 (CC)), so 
as to afford the benefits of the superior 
protection afforded by the Constitution 
to defendants in criminal matters than 
had hitherto been the case. It came to 
the aid of juveniles facing a whipping 
as part of a sentence imposed by a court 
( S v Williams 1995 (3) SA 632 (CC)) 
and those imprisoned for their inability 
to pay their financial debts (Coetzee 
v Government of the RSA; Matiso v 
Commanding Officer, Port Elizabeth 
Prison 1995 (4) SA 631 (CC)) - all 
of these within the first flush of cases 
decided, followed by many others. 

Chief among these must be S v 
Makwanyane (1995 (3) SA 391 (CC)), 
which the Court selected as the first case 
to be heard by it, as a powerful indica
tion of its intention to mark a parting 
of the ways from the old order. It duly 
unanimously declared the death penalty 
to be unconstitutional, chiefly for the 
reason that it amounted to 'cruel, inhu
man or degrading punishment', allied 
with reliance on the rights to dignity, 
equality and life. Makwanyane laid the 
basis of so many of the subsequent poli
cies and principles observed by the CC 
that it must go down as the single most 
significant case of the first decade, 
in my view. For example, the judges 
all concurred in the leading judgment 
of Chaskalson P, yet each judge also 
delivered a separate concurrence, which 
leant great weight to the decision and 
allowed each member of the Court the 
opportunity to signal their own particu
lar approach to matters constitutional 
for the future. The leading judgment 
laid the foundations of the 'two-stage' 
approach to constitutional interpreta
tion of the limitation of rights followed 
since, and outlined the test for pro
portionality (fashioned with Canadian 
and European influence) which was 
to be included as part of the limita
tions clause in the final Constitution 
(Constitution of the RSA, Act 108 of 
1996, ss 36(1)( a) to (e)). Many of the 
judgments provided detailed analysis of 
comparative jurisprudence, both inter
national and national in origin, and 
explored in a transparent and refreshing 
way the value-system underlying any 
process of interpretation. These have 

become features of most of the sub
sequent decisions of the Court. In the 
process, the Court raised the relevance 
of African approaches to justice, in the 
form of 'ubuntu', which had hitherto 
not found its place in the pages of the 
law reports. Even the fact that the Court 
was prepared to be seized of the matter 
of determining the question was signifi
cant, as the death penalty was undoubt
edly a punishment which evoked strong 
popular sentiments, which a more cau
tious court may have elected to leave 
for decision to the newly-constituted 
democratic parliament. It sought in 
support of its stance in this regard to 
rely on the evidence provided by the 
recently-completed negotiations pro
cess which had signalled that this was 
an appropriate matter for the Court, and 
in which several members of the Court 
had participated. 

Much more could be written about 
Makwanyane, but for present purposes 
it suffices to say that the series of judg
ments delivered in this case constitutes 
perhaps the single most substantial cor
nerstone of the CC's jurisprudence from 
which, in a sense, all other decisions 
flow. This is naturally not to argue that 
there have not been significant decisions 
since, it is rather to note that the frame
work in which they can all be situated 
is provided by Makwanyane. Perhaps 
most vital of all the lessons to be learned 
from this case is the confirmation of the 
supremacy of the Constitution in gov
ern mental life in South Africa, as well as 
the pivotal role of the CC in giving final 
meaning and life to it. 

Further significant cases in the realm of 
civil/political rights have been Larbi
Odam v MEC for Education (North 
West Province) 1998 (1) SA 745 (CC), 
President of the RSA v Hugo 1997 (4) 
SA 1 (CC), City Council of Pretoria v 
Walker 1998 (2) SA 363 (CC), National 
Coalition for Gay and Lesbian Equality 
v Minister of Justice 1999 (1) SA 6 
(CC), and Prince v President of the 
Law Society of the Cape of Good Hope 
2001 (2) SA 388 (CC), on equality; S v 
Lawrence; S v Negal; S v Solberg 1997 
(4) SA 1176 (CC), on religious freedom 
and freedom to trade; and so on. Within 
the field of socio-ecomonic rights, three 
major decisions are the beacons to the 

ADVOCATE August 2005 



future: Soobramoney v Minister ofHealth, 
KwaZulu-Natal1998 (1) SA 765 (CC), 

Government of the RSA v Grootboom 
2001 (1) SA 46 (CC) and Minister of 
Health v Treatment Action Campaign 
(No 2) 2002 (5) 721 (CC). In these 
cases, the Court has progressively devel
oped its views on the justiciability of 
issues that have obvious and substantial 
budgetary implications, and has been 
careful to stay within the boundaries 
of the much-qualified granting of the 
rights to health care and shelter con
tained in the Bill of Rights (ss 27 and 
26, respectively). Despite this caution 
(many would describe it as deference), 
the approach of the CC in Grootboom in 
particular has been hailed internation
ally as providing useful guidance for 
top courts confronting socio-economic 
matters in their own systems. 

The Court's views on the justiciability 
of socio-economic interests are particu
larly significant, as it is likely that legal 
challenges in this sphere of the law will 
occupy the attention of the CC increas
ingly frequently over the next decade. 

The boundaries of the Court's jurisdic
tion, insofar as its decisions have poly
centric effects, are also to be seen in 
two other significant decisions. In Bato 
Star Fishing v Minister ofEnvironmental 
Affairs and Tourism (2004 (4) SA 490 
(CC», the Court was asked to pronounce 
on the 'reasonableness' of the determina
tion of fishing quotas, in particular the 
allocation of a proportion of the total 
catch for 'black economic empowerment' 
purposes. In two extraordinary judg
ments, the unanimous Court acknowl
edged that a consideration of the merits 
to a certain extent was unavoidable in 
determining the reasonableness of an 
administrative decision on review (while 
upholding the validity of the Ministerial 
decision here), and also explored at some 
length the terrain of economic transfor
mation through the law, as it is being 
played out currently. Furthermore, in Rail 
Commuters Action Group v Transnet Ltd 
tla Metrorail 2005 (2) SA 359 (CC), the 
CC ordered the public provider of urban 
rail transport to take reasonable steps to 
protect commuters from crime, pursuant 
to an obligation imposed by legislation 
and the Constitution. These two recent 
decisions point the way to the type of 
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complex constitutional question which 
is likely to test the capacity of the Court 
frequently in the next decade. 

Beside the many challenges on the 
application and interpretation of rights, 
the Court has resolved several matters 
centred on the powers of and relation
ships between different parts of govern
ment. Chief among these must be the 
two 'certification' judgments in 1996, 
and the challenges to the only two 
provincial constitutions drafted thus 
far, those of the Western Cape and 
Kwazulu-Natal, in all of which the 
Court had to engage in fairly abstract 
discussions of South Africa's brand of 
'constitutionalism'. For example, the 
extent to which the doctrine of the 
separation of powers is adhered to in 
our Constitution has been discussed on 
several occasions (see, for example, Ex 
parte Chairperson of the Constitutional 
Assembly: In re Certification of the 
Constitution of the Republic of South 
Africa 1996 (4) SA 744 (CC) at paras 
[109] to [112]; De Lange v Smuts 1998 
(3) SA 785 (CC) at para [60]; and SA 

Association of Personal Injury Lawyers 
v Heath 2001 (1) SA 883 (CC) at para 
[24]), the Court emphasising the strong 
independence of the judiciary, while 
recognising a degree of fusion between 
the executive and legislature. 

The CC's impartiality has also been 
questioned, most notably in President of 
the RSA v South African Rugby Football 
Union (1999 (4) SA 147 (CC» and in 
SACCAWU v Irvin and lohnson Ltd 
(2000 (3) SA 705 (CC». In response, the 
Court has directly and hel pfull y addressed 
the changed, more evidently 'political' 
nature of the judicial process in our con
stitutional democracy, when compared 
with patterns of the past. Perhaps the 
most overtly 'political' stance taken by 
the Court is to be seen in the judgment 
of Mahomed DP in AZAPO v President 
of the RSA (1996 (4) SA 671 (CC», in 
which challenges to the truth and rec
onciliation process were unanimously 
dismissed. Essentially, the Court argued 
that, without historic compromises such 
as the establishment of the Truth and 
Reconciliation Commission, there would 
have been no transfer of political power, 
no Constitution and thus no CC. 
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Assessing the Court's record 

This all-too-brief outline of some of 
the main areas in which the CC has 
given judgment since its inception 
hints at the general assessment of its 
record which many have reached, and 
which view I share. In general, it is 
widely acknowledged that the Court 
has resolutely and authoritatively, yet 
cautiously, sought to entrench the pro
visions of the Constitution and the 
value systems which underpin it (to be 
seen most explicitly in the 'founding 
values' in s 1). At times, it has boldly 
taken up the challenges presented to 
it in the socio-economic sphere, but 
always sensitive to the authority and 
mandate of parliament and the cabinet. 
I have a sense that the Court has been 
conscious of its role in nation-building, 
and in helping to heal the hurt and divi
sions of the past; in this respect there 
are interesting parallels to be drawn 
with the AD's record in the decades 
after Union in 1910. 

Some see this as unduly deferential, 
signalling a degree of submissiveness to 
the other branches of government: oth

ers as an appropriate measure of judicial 
respect. One area of particular disap
pointment is the muted development of 
the notion of 'ubuntu ' which seemed 
to promise so much in Makwanyane: 
perhaps the next few years will see 
progress in this sphere. 

Realistically, in my view, had we been 
asked eleven years ago to predict the 
state of our constitutional jurispru
dence in 2005, few would have paint
ed a more positive picture than that 
sketched above. In steering our consti
tutional law to this favourable position, 
the CC has, however, not unjustifiably 
restricted the exercise of legislative or 
executive authority, which makes it all 
the more difficult to fathom why the 
Ministry of Justice is set on changing 
the law so as to upset the balance of 
powers tentatively established. For the 
sake of the continued health of our 
democracy, we must hope that this plan 
is abandoned or at least substantially 
modified, so that the CC can build on 
the foundations so impressively laid 
since 1994. CD 
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