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T
here was a time, now past, when 
in legal practice there was really 
only one South African textbook 

on the law of evidence. It is the book 
that became known as Hoffmann and 
ZefJertt, although the first and second 
editions which appeared in 1963 and 
1970 were by Lennie Hoffmann (now 
the Law Lord, Lord Hoffmann) writ
ing alone. By its fourth edition, which 
appeared in 1988, it had become a 
little disjointed and, in the view of this 
reviewer, was due for a rewrite. Although 
the foundations for the book that were 
laid by Lennie Hoffmann were superb, 
no doubt drawing on his learning and 
teaching at Oxford at a time when Sir 
Rupert Cross's Law of Evidence was in 
its second edition (now in its 10th), the 
book had perhaps inevitably began to 
show signs of unsteadiness - perhaps 
more readily apparent because of the 
long passage of time since it had been 
published, and the many changes in this 
area of the law. 

The South African Law of Evidence is 
stated, in its preface, to be a new book. 
There is an entirely new chapter deal
ing with evidentiary proof and there is 
a rearrangement of the sections bringing 
the various chapters under the head
ing 'Proof' (the evidentiary system and 
theories of proof, the onus of proof, 
circumstantial evidence and inferential 
reasoning, cogency and proof and pre
sumptions) ahead of the sections on 
admissibility, privilege, public policy, the 
machinery of proof and corroboration 
and caution. This arrangement is, in the 

modern idiom, more user-friendly and, 
so it seems, logical. The book, although 
no doubt still aimed at both students and 
practitioners, contains detailed and sus
tained analysis. There is no fear of seek
ing to explain the rules of evidence with 
reference to their theoretical and histori
cal underpinnings. The book discusses 
the issues and the controversies rather 
than setting out the rules - although the 
rules are there to be found. It is a very 
important reference to gain an under
standing of the problem at hand, but it 
is less useful to the lazy or particularly 
time-pressed practitioner who is looking 
for the single authority for the trite point 
without concern for the controversies. At 
more than 800 pages, it is a serious work 
on the subject and significantly more 
substantial than its predecessor. 

Principles ofEvidence, having first been 
published in 1997, is relatively new on 
the scene. But it is fast becoming a 
ready reference work for practitioners 
- and presumably students too. It has 
received many references in reported 
cases, and not one that this reviewer 
has found that has been critical or has 
differed with the approach taken in the 
book. This reviewer finds the legal prin
ciples and applicable rules more acces
sible and easy to find than in The South 
African Law of Evidence, although it 
is by no means devoid of analysis and 
theoretical underpinnings. Indeed, its 
approach is clear and refreshing. Its sec
tions are logically ordered and the rel
evant material easy to find. Once there, 
the reader is presented with a short and 
to-the-point exposition with minimum 
elaboration. At a little less than 600 
pages, it is by no means a 'thin ' book. 
The index is detailed, the presentation 
modern. 

Inevitably, both books, in common 
with most books on evidence, have the 
criminal trial as their paradigm point of 
reference. For those whose practice is 
predominantly in the civil courts, por
tions of the texts have to be read with 
some care to be sure whether or not 
they apply, and you will look in vain 
for coverage of some issues at all. For 
example, in The South African Law of 
Evidence there is no mention of the 

proVIsIOns of the Restitution of Land 
Rights Act 22 of 1994 (s 30(2)( a)) and 
the Admiralty Jurisdiction Regulation 
Act 105 of 1983 (s 6(3)) that allow the 
reception of hearsay evidence on a far 
broader basis than that contemplated by 
the Law of Evidence Amendment Act 
45 of 1988. Even in The Principles of 
Evidence, the reference to these provi
sions is not in the obvious place, being 
the chapter that is headed 'Selected 
Statutory Exceptions to the Hearsay 
Rule', but somewhat en passant, and 
less appropriately, in a section dealing 
with the nature of the proceedings as a 
consideration relevant to the exceptional 
admission of hearsay evidence in terms 
of the Law of Evidence Amendment Act 
45 of 1988. 

In dealing with the meaning of the 
expressions, 'prima facie evidence' and 
'prima facie case', neither book consid
ers the nature of the prima facie case 
that is required to establish a case for an 
interim interdict or the prima facie evi
dence for an attachment ad fundandam 
et confirmandam jurisdictionem, or the 
question that has twice recently been 
asked in the Supreme Court of Appeal, 
whether that requirement does not need 
to be re-examined (Dabelstein v Lane 
and Fey NNO 2001 (1) SA 1222 (SCA) 
para [7]; Hiilse-Reutter v G6dde 2001 
(4) SA 1336 (SCA) para [13]). In their 
sections on privilege, neither book, in 
discussing waiver of legal professional 
privilege, considers the case, mv Cape 
Athos: Cape Athos Shipping Ltd v Blue 
Emerald Shipping Ltd 2000 (2) SA 327 
(D). 

But these criticisms are churlish, 
because both books are excellent. No 
practitioner should have neither as a 
ready reference, and the particular will 
have both. 

Angus Stewart, Durban Bar 
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A book that tries to achieve what this 

one does can so easily fail. Hence my 

trepidation in approaching it, fearing 

disappointment, and my pleasure as 
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the result of our meeting. I am a canon 
man myself, who fancies himself as 
nevertheless open to influences and 
in favour of broadened horizons. The 
editors have succeeded in pleasing me 
with a work that had to contain all the 
old favourites while somehow manag
ing to be something that can legiti
mately be promoted to South African 
students as sufficiently 'relevant' to 
pass the almost impossible standard 
for this quality in the field of juris
prudence. The book passes the most 
important test well: it engages the 
canon and keeps in line with trends 
without being all about 'critique.' The 
old chestnuts are there, including the 
'duty to obey the law' and the various 
schools of jurisprudence identified in 
the past. There are alternative voices 
like gay and lesbian jurisprudence, 
Islamic jurisprudence, and traditional 
African jurisprudence. There is also an 
interesting if contentious consideration 
of Fuller and Dworkin as 'third path': 
theorists between naturalism and posi
tivism; seemingly suggesting for them 
a position akin to that occupied by the 
'Third Way' politicians of Europe and 
Clintonite America. 

There is a necessary examination of 
what became a strong preoccupation in 

The Bar Issues 
Commission: A stronger 
voice for the world's Bars 
'This year has seen the establishment of the 
Bar Issues Commission (BIC), a new forum 
that looks set to become a major part of the 
IBA. It has been set up to support IBA mem
ber organisations and to give them a much 
greater voice in the Association. 

The initiative was launched at the IBA 
Conference in Auckland last October, with 
the aim of ensuring that member organisa
tions have a platform to discuss issues of 
common interest. Among its activities, the 
BIC will present programmes at annual 
conferences and, through its policy commit
tee, will bring issues that have been flagged 
up by member organisations to the IBA 
Council's attention. 

Hugh Stubbs is secretary-general of the BIC: 
''The idea behind the Commission is to give 
member organisations a stronger voice," he 
explains. ''The IBA itself was formed at 
the end of World War IT as the international 
association representing national Bar associa-
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analytical jurisprudence over the last 
decades; namely, interpretation analysis 
in the assessment of law and legal the
ory. The editors have also managed to 
discipline the disparate band of authors 
exceedingly well - the book exudes a 
house style and a house structure of 
thought, in addition to the formal uni
formity it contains in the different chap
ters (covering the traditional themes, 
looking at a South African perspective, 
posing questions at the end and suggest
ing further reading). 

It is about as ideologically balanced as 
one could possibly have hoped it to be 
- truly a noteworthy achievement. It 
does tend towards the 'critical' perspec
tive (for example, in its criticisms of 
Dworkin and its investigation into the 
question of interpretation), and it opts 
for a plurality of perspectives in favour 
of depth of analysis. This it is entitled to 
do, and it is a preference much superior 
to badly-directed depth. 

As expected, the book is not all about 
analytical jurisprudence - it covers 
broad political theory and public ethics 
and considers justice and the role of law 
in society while introducing some of the 
important debates around liberal theory 
in the process. 

tions. It was modelled to some degree on the 
UN. However, over the years it has proved 
difficult to energise national associations to 
work together, because of resources and also 
because of the priorities." 

The IBA is recognised as a non-govern
mental organisation (NCO) and is influen
tial in UN bodies such as UNCITRAL; at 
the World Trade Organization (WTO); the 
Hague Convention on Farnily Law and the 
International Criminal Court, among other 
prominent bodies. The IBA can say that it 
speaks on behalf of world lawyers, because 
virtually all countries' Bar Associations are 
members. But with the passage of time since 
the IBA was set up, individuals rather than 
the national associations have tended to play 
a greater role. 

In 2004, the IBA went through a reorganisa
tion that involved pooling all legal practice 
areas into one division and putting all public 
and professional interests into another (see 
International Bar News, September 2004, 
for an eight-page pUllout). This was the 
framework within which the BIC was cre
ated. Its emergence means that Bars now 
have their own organisation to help them to 
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One notable unfortunate absence is 
that of a general chapter on rights or 
rights discourse or analysis, or a gen
eral discussion, somewhere in the divide 
between jurisprudence and politics, of 
the relationship between the Right and 
the Good in the debates around justice 
and the role of law. 

The introductory section very usefully 
aims at gathering together the material 
in some form of meta-theory in order 
to suggest that the subject of the book 
is something more than 'many ways 
people have thought useful to consider 
the subject Law'. Perhaps this section 
could have elaborated on the fact that 
much of what will be discussed is basic 
political theory and public ethics, as 
opposed to being 'theories of law,' since 
the generally epistemological approach 
to the meta-theory of jurisprudence in 
the opening section would not succeed 
in accounting accurately for the role 
allocated to broad political theory in 
the book. 

It is difficult to imagine how one could 
wish for a better attempt at a new South 
African comprehensive textbook on the 
subject of jurisprudence. 

Frank Snyckers, Johannesburg Bar DJ 

meet and discuss topics of importance, and 
policy. 


Since the BIC was set up, its policy commit

tee has been hard at work. For example: 

• at the IBA mid-year meeting in Lisbon in 

May, there will be a presentation on the 
implications for other jurisdictions of the 
Clementi Report on the reorganisation of 
the legal profession; 

• a big issue for IBA members is multijuris
dictional practice. The views of commer
cial lawyers and regulators tend to be dif
ferent ... the policy committee is looking 
at regulations in various countries; work
ing groups have been set up to compile 
a library of definitions of legal practice. 
Comments from Bars and law societies are 
welcomed (bic@int-bar.org); 

• helping the Bars 	in developing countries. 
This includes those in the poorest coun
tries in the world and those in emerging 
countries such as the Baltic States. "In the 
latter, the Bar has to develop fast to match 
the legal profession in richer nations.'" 

Extracts from an article by Adrienne Margolis 
in 2005 April International Bar News. 
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