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On 15 September 2005, Parliament 
passed amendments to the Road 
Accident Fund Act which, if 

passed into law (they now go before the 
National Council of Provinces and to the 
President), will have far-reaching implica-
tions, not just for the legal profession, but 
for the South African public in general.
The amendments were approved by the 
Portfolio Committee of the Department of 
Transport despite all efforts made by the 
attorneys’ profession and the GCB MVA 
Committee, as well as a number of other 
interested parties.
The thrust of the amendments may be 
summarised as follows:
•  The amendments will not be retro-

spective: they will apply only to colli-
sions occurring after the date when the 
amendment passes into law. 

•  Drastic reductions in compensation are 
coupled with the exclusion of the vic-
tim’s right to sue the wrongdoer for the 
balance. This represents a far-reaching 
intrusion, justified by the Department 
of Transport on the basis of an opinion 
furnished by Wim Trengove SC that 
it would pass constitutional muster. 
There are other views, though, and 
the GCB MVA Committee shares the 
concerns of others regarding the con-

stitutionality of this provision. In this 
regard bear in mind the drastically-
reduced compensation outlined below 
and, furthermore, the likelihood that, 
given its previous track record, the 
Road Accident Fund is unlikely to 
be able to manage even such reduced 
compensation, so that further reduc-
tions in the course of time are likely.

This amendment applies to all aspects of 
damage arising from injury or death in 
road accident collisions, save for emo-
tional shock. Anomalously, the fund will 
not compensate for emotional shock, but 
the one common-law claim that will be 
allowed is for emotional shock. This is, 
indeed, the very smallest of mercies.

•  The limitation on compensation for 
passengers is removed.

•  General damages will only be paid in 
cases of so-called ‘serious’ injury.

•  Hospital, medical and related expen-
diture, both past and future, is to be 
compensated at public health tariffs.

•  Past and future loss of income and 
of support is capped at R160 000 per 
annum. Thus, if the victim or breadwin-
ner was earning more than R160 000 
(gross) per annum, compensation will 
be based on the capped figure only.

The draconian nature of these amend-
ments is obvious, and is of deep concern 
to the committee. In simple terms, after 
the amendment is passed, you may be 
paralysed by a drunk driver in a Rolls 
Royce with the following results:

•  To start with, you will be expected to 
be satisfied with the standard of treat-
ment at a provincial hospital. Even 
workers in terms of the COID Act are 
entitled to medical treatment on the 
basis of private healthcare tariffs, but 
apparently not road accident victims.

•  Unless you have spent tens of thou-
sands of rand per month on disability 
insurance, you and your family will 
be virtually bankrupted by the inju-
ry, without your having any recourse 
whatsoever. The State has decided that 
you and your family should get by 
on provincial hospital treatment and 
R160 000 per annum.

•  You may well look with envy on the 
man in the car next to you who wasn’t 
injured but suffered emotional shock 
witnessing your injury. He will be able 
to sue the drunk in the Rolls Royce for 
his emotional shock. 

The MVA Committee will be setting up a 
meeting with the attorneys’ profession to 
consider the way forward. This is not sim-
ply (in fact, not at all) a matter of protecting 
the interests of the legal profession. It is 
a matter of a most drastic and far-reach-
ing provision, the implications of which 
have, we believe, not been properly thought 
through and which will come as a great 
shock to the South African public. 
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What the dickens! Malcolm Wallis SC drew our 
attention to the English case of Palmer v Snow 
[1900] QB 724 in which a certain H Dickens 

QC, with W Shakespeare, appeared for the respondent. 
The court considered the question whether a barber (the 
appellant) who shaved customers on a Sunday exercised 
‘worldly labour, business, or work’ Messrs Dickens and 
Shakespeare, for the respondent, argued that a barber was 
a ‘handy labourer or worker.’ But the barrister for the 
appellant relied on authority that ‘… their (the barbers’) 
craft ranked as a profession at least equal to that of doc-
tors.’ The court gave judgment for the appellant. 
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