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in general a bit extreme? Are they ‘man 
made’ or ‘God-given’?

The Islamic Penal Law recognises three 
types of punishment; namely, Hadd (fixed 
punishment), Qisas (retaliation) and Ta’zir 
(discretionary punishment). Hadd and 
Qisas are restricted to offences for which 
punishments are prescribed in the Holy 
Qur’an and the Sunnah. Ta’zir covers the 
punishment for all offences not covered by 
Hadd and Qisas by interpretation by emi-
nent Muslim jurists of the principles laid 
down in the Holy Qur’an.

The Holy Qur’an Sura 7 Verses 80 & 81 
categorically condemn sodomy:

‘We also sent Lut (Lot of Sodom and 
Gomorrah): He said to the people: “Do ye 
commit lewdness such as no people in cre-
ation (ever) committed before you?”

“For ye practice your lusts on men in pref-
erence to women: ye are indeed a people 
transgressing beyond bounds.”’

A man convicted of sodomy is to be cor-
rected by Ta’zir. During the times of the 
prophet Mohamed (PBUH), no case of 
sodomy was ever brought before him, 
with the result that no specific punishment 
was prescribed in the Holy Qur’an. There 
are conflicting views amongst the emi-
nent Muslim jurists who have commented 
on punishment for sodomy. According to 
Imam Shafi, sodomy resembles adultery 
and both participants should be put to 
death. Others considered one hundred 
lashes and exile for the unmarried, and 
stoning to death for the married, appropri-
ate. Imam Abu Hanifa was of the view that 
the offender should be punished, in accor-
dance with the circumstances of the crime, 
with an exemplary punishment.

It should be kept in mind that the standards 
of proof required are very stringent – four 
eyewitnesses are required. The punishment 
for false accusation is almost as severe as 
for the crime itself. The result is that it 
is not often that it becomes necessary to 
impose such a severe punishment. When 
such a punishment is imposed, the deter-
rent effect is tremendous.

The punishment prescribed by the law can-
not be reduced to account for an element 
of mercy. To do so, would be to disobey 
God. However, in a case of murder, the 
Holy Qur’an encourages the relatives of 
the victim to pardon the murderer, if they 
deem it proper. In that case, the Islamic 
court cannot insist on taking the murder-
er’s life. The relatives will be entitled to 
accept blood money in compensation for 
their loss of a breadwinner. 

‘In July 2005 Milton Seligson’s legal 
career turned fifty. Of those fifty years, 
he has been a silk for thirty-one, a 

professor of law for five, an acting judge for 
two, and a member of several professional 
governing bodies in this country and abroad. 
Milton was born (in Bethlehem, as many 
great people are) in 1933. He completed his 
LLB at UCT, with various distinctions, in 
1954. The following year, in July 1955, he 
was admitted to the Bar, and practised as an 
advocate in the Eastern Cape from 1955-64. 
Between 1965-66 he flirted with American 
law, first obtaining a masters degree in law 
at Harvard (with distinction) and then being 
appointed as an associate professor of law in 
Detroit. He returned to South Africa in 1966, 
and practised at the Cape Bar until 1977. 
During that time in 1974 he took silk.

The five-year period from 1977-82 saw him 
re-kindle his love of American law. He was 
appointed a professor of law in the enviable 
location of Honolulu, Hawaii. During his 
five years in Hawaii he was admitted as a 
member of the Hawaii Bar, and he also prac-
tised as a partner in a law firm in Honolulu. 
In 1982 he returned to Cape Town to resume 
his practice as a silk, a status that he has 
retained, apart from four sojourns on the 
Bench as an acting judge, to this day.

During his life as counsel he was, for three 
years, a member of the IBA Council and 
for many years a member of the Cape Bar 
Council, as well as its chairman, for two 
years from 1985-87. He served as GCB chair 
from 1989-92. From 1999 to the present 
he has been the Bar’s representative on the 
JSC, including chairing the JSC’s Sifting 
Committee. He is, in particular, a leading tax 
specialist and has a formidable commercial 

practice. His appearances in constitutional 
matters are numerous, and the number of 
public law matters in which he has appeared 
bear testimony to his encyclopaedic knowl-
edge of the law. Many will know of Milton’s 
habit, when briefed to appear in the SCA, of 
travelling to Bloemfontein two days early 
in order to prepare for the hearing. Milton’s 
career as an acting judge (on four occasions 
in 1984, 1986, 1988 and 1992-93) saw him 
hand down 22 reported decisions, 16 of 
which have been referred to as authoritative 
subsequently.

All who know Milton will also know him as 
a gentleman and a dignified human being. 
Always a formidable opponent, he has never 
stooped into the gutter when either his cli-
ent or the opposing client has done so. He 
has always had time for golf, has won the 
Graham Duncan trophy on several occa-
sions, and has for years been the captain of 
the Metropolitan Golf Club.

Perhaps his recent involvement in the 
Metrorail case describes his career best. He 
agreed to act for a group of indigent litigants 
in circumstances where the case had been 
lost before the SCA in Bloemfontein. Milton 
took a matter that required four weeks of 
preparation on a ‘spec’ basis and argued it 
before the Constitutional Court, winning it 
there by the unanimous decision of the court. 
The case speaks highly of his phenomenal 
intellect, of his meticulous preparation, and 
of his kindness and generosity as a human 
being.

Milton apparently has no retirement ambi-
tions; one hopes not, in the light of the 
contribution he is yet able to make to the life 
of the Bar and the practice of law here and 
abroad.’ 

Milton Seligson SC recently celebrated 50 years as a member of the Cape Bar. The following 
are (edited) extracts from a tribute by John Butler in a recent issue of Bar Brief/Balienuus, 
quarterly newsletter of the Cape Bar:
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