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My contribution deals with two 
aspects: first, the proposals 
to restructure the GCB and 

its constituent Bars, and second, the 
International Bar Association (IBA) 
conference held recently in Prague.

In relation to the first issue, a proposal 
relating to the restructuring of the General 
Council of the Bar and its constituent Bars 
is published on page 30 of this issue.

In relation to the IBA conference held 
recently, that conference was the largest 
ever IBA conference, and attracted over 
4 000 delegates representing some 125 Bar 
associations and law societies throughout 
the world. It was also an opportunity to 
meet and share ideas with lawyers from 
other jurisdictions.

In his opening address, the president of the 
IBA stressed that all lawyers had a duty to 
strengthen the rule of law and to respond 
to it, as it was important for economic 
development and prosperity.

The IBA is the global voice of the legal 
profession, and it was instrumental in 
establishing the Human Rights Institute 
(HRI) in 1995 under the honorary presi-
dency of Nelson Mandela. The HRI is 
now a leading voice in the promotion of 
the rule of law worldwide.

The conference was opened by the President 
of the Czech Republic, Vàclav Klaus, who 
cautioned delegates that the assertion of 
legal rights could sometimes go too far. 
Klaus, who is known for his views on what 
he has called ‘radical human rightism,’ told 
delegates that they were living in com-
plicated times in which the protection of 
traditional freedoms could be compromised 
by the desire to enforce new rights such as 
consumer rights. He also attacked judicial 
activism, which he said was undemocratic, 
saying: ‘Judicial activism …. leads to an 
usurpation by judges of powers rightly 
belonging, in a democracy, to the political 
branches of government. Judicial activism, 
when it undermines parliamentary intent, is 
necessarily anti-democratic. It leads to the 
rule of lawyers instead of the rule of law.’

During the opening, we also heard from 
the heads of the Legal Practice Division 
of the IBA and the Public and Professional 

Interest Division. They spoke of the IBA’s 
active role in providing advice to a string 
of regulatory bodies over the past year, 
including the US Securities and Exchange 
Commission on its new securities laws, 
the European Commission on the Third 
Anti-Moneylaundering Directive, and the 
Chinese and Japanese governments on anti-
trust law reforms. I also attended a meeting 
of the Bar Issues Commission  which is 
responsible for preparing resolutions on 
matters of relevance to Bar associations 
for consideration by the IBA Council. This 
committee currently focuses on:

•  the implications of the Clementi 
Review on other jurisdictions;

•  defining legal practice;

•  defining core values;

•  drafting a response to the Multi-juris-
dictional Task Force recommenda-
tions;

•  drafting guidelines on complaints pro-
cedures.

I attended a meeting of the World Bar 
Forum where we discussed the Hong Kong 
World Bar Forum Conference to be held in 
April 2006. We discussed amongst other 
things the agenda for meetings, the speak-
ers and registration details. We discussed 
the question of Namibia and Zimbabwe 
and it was agreed that the GCB use the 
money earned from the 2004 conference 
held in Cape Town, to subsidise delegates 
from Namibia to attend the conference.

The draft constitution of the International 
Council for Advocates and Barristers was 
circulated for discussion and for possible 
adoption at a later stage.

It was also agreed to sponsor delegates 
from Zimbabwe out of income derived 
from the Edinburgh Trust.

I attended a session on gender and ethnic-
ity in judges. Panellists agreed that diver-
sity was essential for a just and legitimate 
judicial system. Lack of diversity under-
mined the legitimacy of a judicial system 
both in terms of public perception and the 
quality of its judges, they said.

Speakers said that, in their experience, 
appointments were rarely made solely 
on merit. Justice Roslyn Atkinson of the 

Supreme Court of Queensland, Australia, 
said: ‘A system based purely on merit 
would be likely to see men and women 
thriving equally. It is also wrong to assume 
that a diverse judiciary is not an elite judi-
ciary … In fact, widening the pool ensures 
that the best people are considered for 
appointment.’

Justice Atkinson believes that diversity 
will have a positive effect on the rights 
of all people, not just women and ethnic 
minorities. In the US, research covering 
decisions by women judges in obscen-
ity and death penalty sentencing showed 
that female judges were more likely to 
make liberal decisions to uphold individ-
ual rights in both areas. The presence of 
women in the court system also tended to 
increase the probability that male judges 
would adopt similar decisions.

Panellists agreed that it was up to judg-
es actively to promote judicial diversity: 
‘Responsibility for diversity is an institu-
tional affair.’ The most compelling argu-
ment in favour of having more women on 
the Bench is one of justice.

On the Wednesday afternoon of the confer-
ence, I delivered my paper in the African 
Forum on ‘NEPAD: The Role of Lawyers 
in the African Renaissance.’ 

I proceeded to attend a Bar Issues 
Commission (BIC) business meeting 
which was a meeting of Bar leaders where 
Bar issues and related matters were dis-
cussed. At the meeting, I raised questions 
around the terms of reference of the BIC, 
in particular as it related to policy mat-
ters, and whether, and to what extent, the 
executive director of the IBA consulted 
with local Bar leaders before issuing press 
statements on behalf of the IBA. Indeed, 
following the raising of this matter, it was 
unanimously resolved that the IBA should 
first consult with a local Bar or law society 
before issuing a press statement in relation 
to a particular member. 
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The Policy Working Group which forms 
part of the BIC has been looking at the 
legal practice definition, the Clementi 
proposals, the complaints mechanism 
and the core values of the profession. 
The working group made it clear that 
its interaction across the globe indicated 
that Clementi would certainly affect all 
countries in the common law jurisdictions 
and all those in the European civil law 
jurisdictions.

During the meeting the IBA Code of 
Ethics Guidelines was discussed.

Another important discussion related 
to the General Agreement on Trade 
and Services (GATS) under discussion 
at the World Trade Organisation. It was 
reported that national governments were 
in consultation over the proposals relating 
to the provision of legal services. What 
was worrying was that some countries had 
apparently already made offers in relation 
to the provision of legal services, whilst 
others were still engaged in discussions. 
(In this regard, it is not clear what South 
Africa’s position is.) This is an important 
issue which requires our urgent attention 
as it is unclear what impact these trade 
negotiations will have on services rendered 
by lawyers. Fundamentally, the question is 
whether to do cross-border work. Further 
questions raised included:

•  if a lawyer crosses a border, what 
should he or she be allowed to do;

•  if cross-border practice is allowed, in 
which areas of the law ought it to be 
allowed, ie host country law, foreign 
law, third country law, or all law;

There appears to be a growing reluctance 
or resistance to market liberalisation. 
Against that, however, there is the need 
for the transfer of skills, and the question 
is what balance needs to be struck. There 
are countries where the legal services mar-
ket is covered by GATS. A deep concern 
was expressed that some countries had 
already lost some industrial activities, for 
example, the textile industry, resulting in 
unemployment, and it was feared that the 
same might happen if the legal services 
market were opened up.

Further questions related to whether, and 
which, ethical rules covered foreign law-
yers practising in another jurisdiction; 

also whether, and which, disciplinary code 
would apply.

The biggest meeting of the week was the 
IBA Council meeting which was attended 
by delegations from all over the world. 
South Africa was represented by the GCB 
and the LSSA. We spoke in support of 
the rule of law resolution (which is repro-
duced on page 8 of this issue).

Several issues were raised at the meeting, 
including guidelines for external commu-
nication with the IBA, and in this regard 
we raised the resolution taken at the BIC 
business meeting where it was resolved 
that in relation to a country or member-
specific resolution adopted by the IBA, 
that country or member would have to be 
consulted.

In relation to the election of honorary life 
members, we drew attention to the fact 
that only one woman and no blacks from 
Africa had been honoured or selected, and 
in this regard we called upon the selection 
committee to be sensitive to these issues 
in future.

The last meeting attended was a Bar 
Issues Policy Committee meeting which 
was an update from a meeting held ear-
lier in the week. The issue of a code of 
ethics was again discussed and the ques-
tion was asked whether such a code of 
ethics should apply only domestically or 
also cross-border. The code was adopted 
in 1956, and was updated in 1988, and 
clearly requires further update.

The working group on the complaints 
mechanism reported that an updated dis-
ciplinary code would be circulated in due 
course. In relation to the Clementi group, 
it was reported that a White Paper (in the 
UK) was expected shortly.

In relation to the definition of legal prac-
tice, Malcolm Wallis SC reported that this 
was not central or crucial to the conse-
quences of Clementi, and that the defini-
tion depended largely on context and pur-
pose. It was resolved that the topics to be 
discussed at the Chicago IBA Conference 
in September 2006 would include:

•  the rule of law and aspects of the rule 
of law;

•  a showcase session on human rights;

•  the raison d’être for Bar associations;

•  a joint session with the African forum, 
focusing on the African Court on    
Human Rights;

•  the role and function of lawyers with 
regard to the court and the client.

Lastly, I attended a session on the ‘Core 
values that informed the legal profession.’ 
Some of these ‘core values’ included:

•  independence;

•  attorney-client privilege (professional 
secrecy);

•  loyalty/non-conflict. 

This proved to be a very lively and 
extremely stimulating session where the 
legal profession and the core values under-
lying or informing the profession were 
discussed in depth and debated across the 
various jurisdictions.

Conclusion
Having attended my first IBA conference, I 
want to take the opportunity of encouraging 
every lawyer in South Africa to attend the 
next conference, and certainly if it is of the 
high standard of the one just completed. 
Although I attended two meetings every day 
and had occasion to only attend one outside 
session (on gender and ethnicity in judges), 
I thoroughly enjoyed attending the confer-
ence, and meeting with many of our col-
leagues who practise in other jurisdictions, 
and sharing experiences. There are many 
activities associated with the conference 
which were of much interest, apart from the 
fact that Prague itself is a stunningly beauti-
ful city. We must take the IBA seriously as 
it truly is the global voice of the legal pro-
fession, and we must take our rightful place 
on various committees of the IBA. In this 
regard, I must commend (and recognise) 
Malcolm Wallis SC for the sterling work 
that he is doing on the BIC and the high 
standing that he enjoys amongst our col-
leagues globally. Indeed, I have come round 
to the view that the GCB must appoint from 
its number a person who would be espe-
cially responsible for IBA matters so that 
we may continue to be informed of develop-
ments across the globe. 

All documents referred to in this report 
will be made available to the GCB sec-
retariat and may be obtained from the 
secretariat. 
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