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Introduction

A t the GCB’s AGM held in July 
2005 in Port Elizabeth, the issues 
of transformation and proposed 

constitutional amendments were dis-
cussed in depth, and dealt with in two 
parts. In the first part, it was resolved:

•  that the GCB recommit itself to the 
transformation principles and ongo-
ing initiatives aimed at redressing the 
historical race and gender imbalances 
in the advocates’ profession;

•  that the resolutions previously 
adopted would be circulated for re-
implementation;

•  that each constituent Bar would be 
required to report back by the end of 
September 2005 on:

 (i)  whether it has established a 
Transformation Committee;

 (ii)  whether the initiatives imple-
mented have been undertaken by 
its Transformation Committee; 
and

 (iii)  the steps taken by senior coun-
sel pursuant to the second-junior 
rule and other transformation 
initiatives, and in this regard all 
Bars would be required to carry 
out an audit.

The second part of the discussion 
focused on the transformation initiatives 
undertaken by the English Bar, more 
particularly, the acceptance of the 
proposals by Sir David Clementi aimed 
at the restructuring of the Bar.

At the AGM, I outlined how the Clementi 
proposals could facilitate the transforma-
tion of the GCB and its constituent Bars. I 
emphasised that negotiations on the Legal 
Practice Bill (LPB) had been underway 
for some years, without resolution. There 
was indeed no guarantee that agreement 
would in fact be reached. In the absence 
of consensus between the LSSA and the 
GCB, the government may well legis-
late on the basis of the LSSA proposal. 
This may have profound (and, perhaps, 
adverse) implications for the Bar, and 
for these reasons it was imperative that 
the GCB, in addition to the steps already 
taken such as engaging the LSSA and 
embarking on transformation initiatives, 
also consider other innovative measures 

such as restructuring the GCB and its con-
stituent Bars on similar lines as that pro-
posed by Clementi. In that regard, it was 
resolved that the GCB executive should 
formulate proposals for the restructuring 
of the GCB and its constituent Bars to 
make them more transparent, accountable 
and receptive to the constitutional impera-
tives of transformation.

The Clementi Review
In and during 2003, the UK government 
announced that Sir David Clementi, a 
former deputy governor of the Bank of 
England, would undertake the review of 
the regulatory framework for legal ser-
vices, coming on the back of the Office for 
Fair Trading report and the need to address 
competition issues, as well as the changing 
nature of the legal services market and the 
complexity of the regulatory framework.

The review addressed six main themes:

•  the objectives and principles under-
pinning regulation;

•  different regulatory models;

•  how complaints and discipline are 
handled;

•  the structures and principles for gov-
ernance and accountability;

•  the need for different business struc-
tures for delivering legal services and 
what they  might be;

•  the problem of gaps in regulation 
where people who are not lawyers 
deliver legal services and, because 
they are not legally qualified, escape 
regulation.

Sir David Clementi issued a consulta-
tion paper initially, followed by his final 
report in December 2004. In his report he 
emphasised the importance of:

•  the independence of legal profes-
sions;

•  significant professional involvement 
in regulation;

•  recognition of professional ethos.

Clementi’s main recommendations were 
the establishment of:

•  a Legal Services Board (B+);

•  an Office for Legal Complaints;

•  Legal Disciplinary Practices (with 
outside ownership).

Attempts at regulation in 
our country
There are currently in existence three 
‘Bills’ that have been submitted by the 
GCB itself, by the LSSA, and by the Task 
Team appointed by the previous Minister 
of Justice under the chairmanship of 
Geoff Budlender. All three proposals 
have been engaged in meetings between 
the GCB and the LSSA over the past few 
years. All three proposals provide for the 
continuation of the advocates’ profession 
as a referral profession, and in that regard 
the future of the profession is not under 
threat. However, the problem areas arise 
when one has regard to the models for 
regulation contained in the ‘Bills’. Both 
the GCB and the Task Team proposals 
provide for an overarching, supervisory 
National Council which would ‘accredit’ 
the GCB, the Law Societies and other 
regulatory bodies that comply with certain 
minimum requirements laid down by the 
National Council. However, the LSSA 
model would, in effect, result in the 
abolition of the GCB and its constituent 
Bars, as we know it, and would be 
replaced by a national structure which 
would have regional structures, with the 
advocates’ profession represented in a 
‘regional chapter’. The LSSA proposal 
provides that the GCB and its constituent 
Bars may however continue to operate 
outside the statutory structure, as 
voluntary associations.

Discussions with the Law Society have 
focused on a Clementi-type solution to 
the difficulties that have arisen between 
the two bodies. Absent any agreement 
between the GCB and the LSSA, it is 
proposed that the GCB and its constitu-
ent Bars nevertheless adopt the positions 
taken by both the General Council of the 
Bar in England and Wales and the UK 
Law Society.

Before we agree on restructuring, per-
haps we should ask why there is a need 
to restructure or reform.

Why reform?
It is clear that, if we do not restructure 
or reform, then this will be done for us 
either by government or by government 
via the LSSA proposal. Accordingly, 
pure (enlightened) self-interest would 
dictate that we should take the initiative 
while we can, and restructure and/or 
reform ourselves as soon as possible. 

There are, however, compelling reasons 
why we should restructure:
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•  In relation to complaints lodged 
against practising advocates, a more 
transparent, open and accountable 
system should be introduced. This is 
acknowledged in the GCB proposal 
where provision is made for the posi-
tion of an ombud. Moreover, there is 
a perception amongst members of the 
public that we tend to sit as judge, 
jury and prosecutor in relation to ‘our 
own’ and this perception can only be 
dispelled by making provision for 
lay participation in our complaints-
handling procedures.

•  In recent years, the Competition 
Commission has engaged with us, and 
a number of our rules have had to be 
amended, or abolished, or changed to 
accommodate competition concerns. 
In this regard, it would assist greatly if 
our regulatory structure could involve 
civil society participation, and in par-
ticular if persons of high standing 
could be involved in the regulation of 
the profession. Although most of our 
rules could be justified on the basis of 
the ‘public interest’, this sounds hol-
low if we continue to be regulated in 
the way that we are.

•  Purely for reasons of transforma-
tion, it is necessary for our governing 
structures and regulatory systems to 
be redefined, and to be brought in line 
with modern trends.

•  The GCB ‘Bill’ currently contem-
plates that regulatory powers be vested 
in a National Council, with powers to 
devolve regulatory functions to front-
line bodies such as the GCB and its 
constituent Bars, subject to their com-
petence and governance arrangements. 
Accordingly, this proposal would not 
be out of step with what already has 
been envisaged by the GCB.

•  Currently, our regulatory structure 
combines both regulatory and rep-
resentative (‘trade union’) functions 
within a single governance structure. 
Clementi proposed that there should 

be a clear split in the exercise of these 
functions (ie ring-fenced regulatory 
arrangements or separate bodies). 
Such a split would be in the interest of 
the public and consumers, members 
of the legal profession, competition 
and innovation, and transparency. It 
would also assist in improving the 
public perception of independence.

The broad structure of the 
model
In broad terms, a restructured model 
should seek to separate regulation from 
representation, as envisaged by Clementi. 
The object is to regulate advocates (and 
pupils) in the public interest, and to pro-
vide a wholly transparent and account-
able structure. 

It is proposed that the General Council 
of the Bar would become the frontline 
regulator (to be approved later on by 
a National Council or a National Law 
Society to be established). It is further 
proposed that the constituent Bars per-
form only representative (‘trade union’) 
functions, and that they delegate their 
regulatory powers to the GCB. The GCB 
would establish various regulatory com-
mittees such as a Rules Committee, 
an Ethics or Conduct Committee 
which would prosecute complaints, a 
Qualification Committee which would 
deal with individual applications, and 
a Monitoring Committee which would 
monitor the performance of the regula-
tory objectives generally and ensure that 
they comply with the highest standards 
of efficiency and diversity.

It is envisaged that all complaints con-
cerning practising advocates should be 
dealt with by a tribunal established by 
the GCB in each region, corresponding 
with each constituent Bar, and that the 
tribunal should comprise members of 
the Bar (who do not serve on the Bar 
Council) and members of civil society 
who would be appointed on account of 
their selflessness, integrity, objectivity, 

accountability, openness, honesty and 
leadership. An appeal would lie to an 
appeal tribunal to be established by the 
GCB.

In relation to the timing, it is proposed 
that the new structure, once agreed, be 
formally introduced at the AGM in July 
2006. As far as finance and costs of the 
new structure are concerned, these issues 
will have to be discussed.

The new model envisages that, subject to 
any required consultation, the GCB will:

•  approve changes to the uniform rules, 
including disciplinary rules;

•  approve changes to any of the rules of 
ethics;

•  supervise all regulatory functions and 
disciplinary and other hearings;

•  be ultimately responsible for the 
handling of all professional-conduct 
complaints against practising advo-
cates and pupils. 

It is proposed that the GCB should be 
composed of an equal number of practis-
ing advocates who are not members of 
any of the constituent Bar Councils, and 
six or an equal number of lay members 
to be appointed by an appointments body 
to be composed equally of practising 
advocates and members of civil society. 
The constituent Bars will be represented 
on the GCB save that such representatives 
may not also be members of their Bar 
Councils. Lay members to be appointed to 
the GCB must be appointed with a view to 
ensuring that they have expertise in:

•  professional standards in other pro-
fessions;

•  consumer and competition matters, 
including access to courts and tribu-
nals;

•  the NGO sector;

•  direct access to the Bar;

•  commerce, finance and industry;

•  criminal and family justice;

•  immigration;

•  equal opportunities and diversity. 


