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The recent and much publicised 
spat between certain elements of 
the Tripartite Alliance and the 

highest elements of the executive in 
respect of the criminal prosecution of 
Jacob Zuma, and the subsequent issu-
ing by the major protagonists of a joint 
statement confirming the primacy of the 
‘rule of law’1 in our democracy, drew 
an audible sigh of relief from legal and 
political commentators from across the 
spectrum.

This political statement affirming the 
centrality of the ‘Rule of Law’ in our 
young constitutional democracy2 raised 
interesting questions in relation to the 
unfortunate and all too common phe-
nomenon of unsatisfied final judgments3 
against the State, and the apparent fail-
ure of the State to remedy (by now well 
known) deficiencies in this regard.

The constitutional setting for the present 
discussion requires brief mention. The 
‘founding provisions’ of the Constitution 
give express recognition to the fact that 
the Republic of South Africa is a con-
stitutional democracy founded on the 
values of, inter alia, ‘the supremacy of 
the Constitution and the Rule of Law’.4 
The constitutional safeguards relating 
to a separation of powers are enacted 
and the judicial authority is vested in 
the courts. The Constitution expressly 
provides that no person or organ of state 
should ‘interfere with the functioning 
of the courts’,5 and organs of state are 
obliged to assist and protect the courts 
to ensure, inter alia, ‘the dignity and 
effectiveness of the courts’.6 Finally, 
the Constitution provides that ‘an order 
or decision issued by a court binds all 
persons to whom and organs of state to 
which it applies.’7

The failure by national or provincial 
organs of state to satisfy final judgments 
constitutes a contravention of express 
provisions of the Constitution, repre-
sents a serious injury to fundamental 
values enshrined in the Constitution, 
and may, in respect of the individual 
officials in question, represent a breach 

of the oaths of office undertaken by 
them8.

In the Eastern Cape, where the failure 
to comply with judgments of the High 
Court reached crisis proportions at an 
early stage in our fledgling democracy, 
a ‘home grown practice’ of utilising pro-
cedures relating to ‘contempt of court’, 
even in respect of orders ad pecuniam 
solvendam 9, was adopted by the High 
Court to ameliorate the hardships and 
effects of section 3 of the State Liability 
Act 10.

For those with sufficient resources and 
tenacity, and those who could rely on 
the valuable intervention of institutions 
such as the Legal Resources Centre, 
some satisfaction of final judgments 
was ultimately obtained, albeit after 
substantial delay and frequently at high 
human cost.11

The Eastern Cape practice was depre-
cated and rejected by the Supreme Court 
of Appeal in the matter of Jayiya v MEC 
for Welfare, Eastern Cape,12 on the 
grounds (amongst others) that section 3 
of the State Liability Act precluded the 
imprisonment of state officials,13 and 
contempt proceedings were principally 
inappropriate in respect of judgments ad 
pecuniam solvendam.14

The Jayiya judgment recently received 
attention in the matter of Kate v MEC 
for the Department of Welfare, Eastern 
Cape.15 The compelling problems faced 
by courts, in attempting to protect the 
subjects of the Republic of South Africa 
in accordance with their constitutionally 
identified function, in seeking to make 
effective their orders and judgments, 
and ultimately, in seeking to protect 
their dignity in the present context, are 
considered at some length in the Kate 
judgment.16

While Kate awaits her day before the 
Supreme Court of Appeal,17 it is ven-
tured that few would dispute the ques-
tion where justice and equity lie in 
the issue of unsatisfied final judgments 
against the State, or in respect of the 

magnitude of the fundamental, legal, 
political and constitutional issues raised 
by such failures by the State to sat-
isfy final judgments. Perhaps the most 
perplexing and concerning aspect is 
the apparent complete absence of any 
political, administrative, or legislative 
response to a problem in respect of 
which, by now, the State cannot plead 
ignorance.

It is hoped that the State Liability Act 
will receive attention and refinement at 
some stage in the near future, but his-
tory has shown that statutory protections 
mean little without a commitment from 
the State to enforce them. Accordingly, 
while the Supreme Court of Appeal 
determines whether the courts, empow-
ered by the Constitution, are able to 
develop the law to enable them to com-
pel compliance with their orders where 
these have gone against the State18 if the 
political commitment to the rule of law 
exists (as we have been told in recent 
developments it does), it is difficult to 
comprehend why the State does not with 
some expedition, set about putting its 
house in order in respect of unsatisfied 
final judgments. This could be effected 
by the immediate implementation of 
appropriate administrative measures, in 
their nature no more than aspects of 
efficient administration, and in their 
message and effect far more compel-
ling than platitudes on the ‘rule of law’. 
These could include:

1  causing all central government and 
provincial organs of state to compile 
monthly updated schedules of unsat-
isfied final judgments (appropriately 
and tightly defined) together with par-
ticularity of the date of the judgment, 
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the nature of the judgment, the par-
ticular state officials responsible for 
its satisfaction, and the reason why the 
judgment has not been satisfied;19 20

2  designating a responsible official at 
both central government and pro-
vincial government levels, the latter 
answerable to the former and the 
former answerable to parliament, to 
monitor and take appropriate mea-
sures to ensure the prompt satisfac-
tion of final judgments;

3  the holding to account of ministers 
and MEC’s in respect of failures to 

satisfy final judgments in depart-
ments falling under their political 
responsibility;21

4  the express stipulation in all codes 
of conduct, duty and job descrip-
tions, and employment contracts, of 
all officials whose functions involve 
the processing and satisfaction of 
judgments, that a failure to take 
steps to ensure the prompt compli-
ance with any order or judgment 
of court, be considered a serious 
breach of the Constitution and a 
dismissible offence.22 23 

No doubt other (and better) alternative or 
additional administrative measures can 
be devised. What is clear however is that 
the sooner the necessary political and 
administrative commitment is displayed, 
and effective measures are adopted, in 
this regard, the sooner all will be spared 
the unfortunate and unseemly spectre 
of public officials acting contrary to the 
prescripts and values of the Constitution, 
with apparent impunity, and the sooner 
those in society who are most margin-
alised will feel the reality of protections 
contained in the Constitution. 
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