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Mid-August 2005 saw the 
Scorpions unit enter the prem-
ises of a law firm and search 

for evidence to assist in the prosecu-
tion of former Deputy President Jacob 
Zuma. In papers before the High Court, 
Attorney Julekha Mahomed alleged that 
despite protestation and a claim of attor-
ney-and-client privilege, the Scorpions 
went through consultation notes that 
were taken for litigation purposes and 
went through attorney/client communi-
cations of other clients. The self-styled 
‘Untouchables’, armed with assault 
weapons and wearing flack jackets, also 
swooped on the residence of Jacob Zuma. 
This was verified in visuals taken by the 
media who were on the scene.

The search warrant 
application
On 12 August 2005, the National Director 
of Public Prosecutions (NDPP), through 
its Directorate of Special Operations, 
brought an application without notice 
before the Judge President of Gauteng. 
The application was heard in chambers. 
The NDPP sought the issue of over 20 
warrants to search a number of premises, 
including the offices of Ms Mahomed 
and the premises of attorney Hulley and 
Mr Zuma. 

Two separate search warrants were direct-
ed at Ms Mahomed. The first authorised 
a search of the ‘... residence (includ-
ing any office premises) of Julekha 
Mahomed’ at an address in Observatory, 
Johannesburg. The second warrant 
authorised a search at the ‘... offices of 
Julekha Mahomed, including those of 
her secretaries, employees and assistants, 
and J Mahomed Attorneys’ at a Parktown 
address in Johannesburg. Ms Mahomed 
was never identified in the papers as an 
attorney, although this fact was known to 
the NDPP. She was described simply as 
‘Zuma’s personal legal assistant.’

The initial ex parte application identi-
fied a number of premises of Mr Zuma 
that the Scorpions wished to search. 
These included his offices at the Union 
Buildings. In a supplementary affidavit, 
the NDPP requested that the search be 

extended to a newly located Forest Town 
residence of Mr Zuma. The senior spe-
cial investigator revealed to the court that 
the premises were under armed guard. 
However, the Scorpions did not suggest 
to the court, when seeking the search 
warrant, that it might be necessary to 
enforce the court’s writ with an armed 
presence.

The Scorpions believed that documenta-
tion existed which related to financial 
advice between Jacob Zuma and Shabir 
Shaik and also documentation that might 
relate to assistance that Mr Zuma gave or 
might give to Shabir Shaik or one of the 
ultimate beneficiaries of the arms deal, 
including Nkobi and the Thomson-CSF/
Thales/THINT groups. 

Less than two pages of the application 
were devoted to the need for conducting 
a search for evidence that Ms Mahomed 
might have. Under the heading ‘Julekha 
Mahomed,’ the application referred to 
her testimony at the Shaik trial regarding 
a ‘revolving loan agreement’ which she 
had drawn up and concluded that she 
was unable to explain adequately how 
she came to draft the document or to 
explain what became of the document as 
well as a laptop computer on which the 
document had been drafted. It is evident 
that the Scorpions wished to establish 
whether the original document existed 
at all, and if so, when it had come into 
existence. 

The purpose of the search related to the 
ongoing investigation of Mr Zuma and 
the corruption charges brought against 
him in respect of the alleged receipt of 
bribes and also charges of alleged money 
laundering in the form of disguising cor-
rupt payments received by him, fraud 
and tax evasion. 

The documents sought from attorney 
Hulley of Durban related to financial 
advice documents between Mr  Zuma 
and Mr Shaik that had been handed over 
to the attorney. 

The search warrants relating to Ms 
Mahomed were not confined to procur-
ing evidence relevant to the so-called 
revolving credit agreement. In the case of 
attorney Hulley, the search warrant was 

also not limited to documents pertaining 
only to financial advice. On the contrary, 
all the search warrants were extremely 
broad. Instead of being confined to the 
grounds contained in the body of the 
application to justify a search of those 
premises promised, the writs permitted 
the Scorpions to conduct a wide-ranging 
search for just about any evidence that 
might have a bearing on the case against 
Mr Zuma.

Armed and dangerous
The head of the NPA, Adv Vusi Pikoli, 
was quoted in The Star, 25 August 2005, 
as saying ‘... Zuma had indicated before 
the raid that he would not co-operate 
with the search and seizure operation.’ 

When asked whether it was not prefer-
able to have entered Zuma’s residence 
with the Scorpions’ legal team and leave 
the armed officers at the gate, Adv Pikoli 
is reported to have said ‘[t]here was a 
problem. We don’t want to talk about 
that. There was an issue that we will talk 
about later’. Adv Pikoli, however, con-
ceded that ‘sending Scorpions dressed in 
black flack jackets and wielding assault 
rifles might not have been the best way 
to gather evidence at Zuma’s house. But 
he insisted that his staff acted within the 
law. “What happened was regrettable. 
Perhaps things could have been done dif-
ferently, but this is the first time that we 
have had a case of this nature involving 
a person of the stature of the (former) 
deputy president”, he said.’

Something of significance has been skirt-
ed. It is this: Is our democracy so frag-
ile that law enforcement agents believe 
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that a former deputy president will not 
respect a writ under the hand of a court 
of law, but rather take his chances with 
a shootout in suburbia? A very chilling 
notion. 

Whatever the promised explanation, an 
armed incursion remains inexcusable as 
it was not sanctioned by court, let alone 
sought from it.

Attorney-client privilege
Adv Pikoli is reported in the same news-
paper to have said that the ‘NPA takes 
every care to ensure that attorney-client 
privilege is not compromised.’

It therefore is of great concern that 
Hussain J should nonetheless find that 
the NPA failed to make a full disclosure 
to the Judge President when it applied 
for search warrants in respect of Ms 
Mahomed’s premises. The court said that 
it could ‘find nowhere in the Respondent’s 
affidavit a disclosure to the judicial offi-
cer that the Applicant is a practising 
attorney of the High Court.’ Even though 
the warrant to search referred to ‘the 
offices of Julekha Mahomed, includ-
ing those of her secretaries, employ-
ees and assistants and J Mahomed 
Attorneys ...’, the court could ‘find no 
reference in the Respondent’s affida-
vit explaining the relationship between 
“Julekha Mahomed” and “J Mahomed 
Attorneys.” ’ The court said that in its 
view, ‘the failure of the Respondents to 
disclose to the learned Judge-President 
that the Applicant was a practising attor-
ney of the High Court was a material 
non-disclosure.’

The court dealt with the respondent’s 
claim that the failure to make the dis-
closure was unintended and in error. 
The court rejected this in the following 
terms:

‘How they could in “error” fail to dis-
close this is beyond me. In the context 
of the application for the warrants, the 
Respondents must have known or at the 
very least are reasonably expected to 
know that the fact that the Applicant 
is an attorney and that Mr Zuma is her 
client was of vital significance to the 
application and in particular to the judi-
cial officer to whom the application is 
made for the warrant. Instead the learned 
Judge-President was misled into believing 
that the Applicant was merely “Zuma’s 
personal legal assistant” ... there is no fac-
tual basis for the Respondents to suggest 
that the learned Judge-President was in no 

doubt that the Applicant was an attorney. 
The Respondents are merely speculating 
in this regard.’

In view of Adv Pikoli’s assurance regard-
ing the care taken by the NDPP not to 
compromise attorney-client privilege, it 
is disquieting that:
(a) Ms Mahomed claimed that 

Inspector Heap, who conducted the 
search, led her to believe that she 
was being accused of complicity 
in money-laundering, fraud and 
income tax evasion. She assumed 
that this had formed the basis of the 
application for the warrants. 

(b) Inspector Heap’s response was that 
Ms Mahomed had the obligation 
to enquire. He believed that it was 
not for the NDPP to make it clear 
to Ms Mahomed that she was not a 
suspect or co-accused.

(c) Hussain J was scathing about the 
search process itself. It is evident 
that the NDPP’s conduct could best 
be described as bullying and intimi-
datory. They were not particularly 
concerned about respecting rights 
despite the highly prejudicial nature 
of the warrants and the process 
they were embarking on. Hussain 
J described the content of the writs 
as affording the NPA ‘... virtu-
ally untrammelled powers to carry 
out a “general ransacking” of the 
Applicant’s office and home’;

(d) no proper safeguards nor protection 
were either sought from the court 
or respected by the NPA to prevent 
privileged attorney-client commu-
nications from being compromised 
during the search.

NPA search and seizures
Hussain J indicated early in his judg-
ment that searches carried out under an 
ex parte order, by their very nature, can 
be oppressive, invasive and a possible 
breach of an individual’s constitutional 
rights. 

The court applied the decision in 
Investigating Directorate: Serious 
Economic Offences v Hyundai Motor 
Distributors (Pty) Ltd 2001 (1) SA 545 
(CC) where the Constitutional Court 
held that section 29(5) of the National 
Prosecuting Authority Act 21 of 1998 
was constitutionally sound by reason of 
the considerable safeguards it contained 
which protected the right to privacy 
of individuals. The Constitutional Court 

found that ‘... on the proper interpreta-
tion of the sections concerned, the inves-
tigating directorate is required to place 
before a judicial officer an adequate and 
objective basis to justify the infringement 
of the important right to privacy. The 
legislation sets up an objective standard 
that must be met prior to the violation of 
the right, thus ensuring that search and 
seizure powers will only be exercised 
where there are sufficient reasons for 
doing so. These provisions thus strike a 
balance between the need for search and 
seizure powers and the right to privacy of 
individuals.’ 

Hussain J was particularly conscious of 
the need to ensure that adequate safe-
guards preceded the search. Whilst the 
enabling Act met constitutional require-
ments, the judge confirmed that the 
requirements could be undone by the 
method of execution employed.

The court confirmed that attorney-cli-
ent privilege was not a mere eviden-
tiary principle but was a fundamental 
right upon which the judicial system is 
based (referring to Bogoshi v Van Vuuren; 
Bogoshi v Director, Office for Serious 
Economic Offences 1993 (3) SA 953 (T) 
and S v Sefatsa 1998 (1) SA 86 (SCA)). 
Whilst the court recognised the limited 
circumstances where the privilege could 
be abused, it was satisfied that by not 
disclosing to the Judge President the sta-
tus of Ms Mahomed, the NPA ‘... very 
conveniently steered the learned Judge 
away from any concerns over a breach of 
attorney-client privilege. This then paved 
the way for the Respondents to obtain a 
warrant in the broadest terms ...’

The court also listed the NDPP’s obliga-
tions. The judge found that there is a 
positive duty on the NDPP:

(a) to disclose to a court that the sub-
ject of the search involves an attor-
ney;

(b) to draw the court’s attention to the 
potential claim of privilege;

(c) to draw the court’s attention to the 
safeguards provided in the Act;

(d) to assist the court in addressing 
those safeguards. In this regard, the 
NDPP must assist the court in draft-
ing an order that incorporates the 
protections afforded in the Act;

(e) to canvass with the court the pos-
sibility of obtaining the information 
from an attorney by means of other 
less invasive means; and
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(f) to draw the court’s attention to the 
provisions of section 29(11) of the 
NPA Act and then satisfy the court 
that its requirements can be and will 
be complied with.

It is evident from the NDPP affidavits 
filed that it barely paid lip service to 
attorney-client privilege. Inspector Heap 
claimed that the NDPP was entitled to 
examine all documents, and in respect of 
those to which an attorney-client privilege 
was claimed, ‘at the very least to cursorily 
examine’ them. He admits to some form 
of cursory examination of the documents 
to which attorney-client privilege was 
claimed. A state advocate attached to the 
unit also saw nothing wrong with that. 
She said that ‘the members of the team 
had at least to flip through all the files.’

The lack of a basic understanding of the 
attorney-client privilege is evident from 
a passage in Inspector Heap’s affidavit 
where he explains that he contacted 
Advocate Downer SC and they debated 
whether they could retain documents in 
respect of which, according to Heap, Ms 
Mahomed belatedly claimed privilege. 
According to Heap, Adv Downer SC told 
him that she could not claim privilege 
post seizure. It appears that Heap was to 
be executioner and judge. 

At no stage did it occur to any lawyer 
or investigator of the NPA that the 
kind of debates as to what was said 
or not said and whether there were 
misunderstandings, could readily be 
avoided had a proper process been 
adopted when seeking the court order to 
search attorneys offices. Such a process 
would ensure that any documents to 
which the attorney-client privilege was 
claimed would be immediately sealed, 
and not ‘flipped through.’ In that way, 
the objective is achieved of ensuring that 
relevant and admissible documents are 
not subsequently destroyed.

Moreover, the NPA should appreciate 
that it cannot sit as its own judge. A 
dispute regarding the extent and reach 
of a claim of attorney-client privilege 
is a matter for the court to determine, 
as is any possibility of a waiver. There 
could be no prejudice to sealing the 
documents and leaving them in the 
registrar’s custody. There can be grave 
prejudice to the public right to the 
due prosecution of those suspected of 
a felony if the trial is compromised 
by wrongfully accessing privileged 
communications.

Even before attorney-client privilege was 
understood to be more than an evidentiary 
principle and before the fair trial 
provisions were constitutionalised, the 
late Gert Coetzee J in the case of Cheadle, 
Thompson & Haysom v Minister of Law 
and Order 1986 (2) SA 279 (W), after 
striking down a security branch warrant for 
other reasons, considered that if the police 
intended to seize documents in respect 
of which attorney and client privilege 
might be claimed, they should first afford 
the attorney or client an opportunity of 
applying to court to set aside the warrant. 
The case is replete with jurisprudence on 
the subject from Australia, New Zealand, 
Canada and the United States. Coetzee J’s 
judgment was subsequently approved in 
an extensively researched decision by van 
Zyl J in Sasol III (Edms) Bpk v Minister 
van Wet en Orde 1991 (3) SA 766 (T) at 
773I-785G and 785H-786E. The Sasol III 
case was relied on by Hussain J.

Whilst not every communication between 
an attorney and client relates to a privi-
leged communication and whilst attorneys 
may be asked to keep documents in their 
possession simply for safekeeping or with 
a view to frustrate a possible Anton Piller 
or other search and seizure order, the 
purpose and function of attorney-client 
privilege is embedded in the fair trial pro-
cess. Freedom of communication between 
attorney and client is essential for the 
proper functioning of our justice system, 
whether in the civil or criminal courts. 

It is respectfully submitted that Hussain 
J correctly placed the onus squarely on 
the authorities with regard to the extent 
of the disclosures that were required to 
be made, the extent of the preparatory 
investigation that was necessary to 
avoid overlooking possible interference 
with attorney-client privilege and a 
constitutionally respected execution of 
a writ in accordance with the provisions 
of the NPA Act (cf Mohamed v President 
of the Republic of South Africa 2001 (2) 
SA 1145 (C) at 1150J-1151B; 1154F-H; 
156I-J). 

Fall-out
Adv Pikoli cannot be faulted when he 
asserts that nobody in the country is 
untouchable. He cannot be faulted when 
he asserts that the Scorpions are not 
above the law. He is to be commended for 
openly stating that he is not answerable 
to public sentiment for his actions but is 
answerable to the Constitution. 

Nonetheless, the Scorpions must take 
great care to act within the framework of 
the law and the Constitution. Moreover, 
they must not be seen to be acting 
capriciously, sensationally or in a way 
that publicly degrades a suspect. 

There will be another round to the mid-
August saga. It will relate to whether 
or not the privileged attorney-client 
communications that were ‘flipped 
through’ by the authorities taint the 
prosecution to the extent that Mr Zuma 
may claim irremediable trial prejudice. 
If that is the outcome of these events, 
then it will be a sorry day for the criminal 
justice system that a prosecution was 
in effect white-anted by a transgression 
of the fundamental right accorded to 
attorney-client privilege.

The road ahead 
The conduct of the NPA is deplorable, 
particularly considering the number of 
qualified lawyers who were involved in 
the process on behalf of the prosecuting 
authority.

Nonetheless, Adv Pikoli’s insistence that 
his vision of the NPA is of an institution 
subject to the law and Constitution, 
rather than to a popularity poll, should 
be respected and built upon.

The NPA has an enviable success record. 
It is an integrated specialist unit that 
refuses to bend to political pressure. The 
events at the Booysens Police Station 
(illegal immigrants bribing their way to 
freedom) were followed by a flood of 
complaints against the police, ranging 
from gross ineptitude to collaboration 
and direct involvement in criminal activ-
ity. This, together with ongoing scandals 
surrounding the disposal of State assets, 
the sophistication of cross-border white 
collar crime, child trafficking and the 
like suggests that the dismemberment 
of the NPA would negatively impact 
on the public interest and on public 
and international confidence in our law 
enforcement agencies.

The existing foundation of the NPA 
as an independent prosecuting author-
ity is a strong one. Adv Pikoli should 
be allowed to redeem the NPA before 
the scrutiny of the law. The turf wars 
that surfaced during the Khampepe 
Commission should be dealt with con-
structively and the NPA should not be 
disbanded nor placed beyond the reach 
of public accountability. 


