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Few would dispute the fact that land 
reform is a priority in southern 
Africa. Largely as a result of a 

colonial past, the traditional pattern of 
land holding has been unfair. Zimbabwe is 
no exception to this pattern. In Zimbabwe, 
prior to 2000, the approximately 4 500 
commercial farmers (predominantly white) 
owned the greater part of Zimbabwe’s 
most productive land and the majority of 
the black farmers were crowded onto com-
munal land. 

In 1985, the Land Acquisition Act, drawn 
in the spirit of the 1979 Lancaster House 
‘willing seller, willing buyer’ clause, gave 
the Zimbabwean government the first right 
to purchase excess land for redistribution 
to the landless. The impact of this Act 
was, however, limited, partly because the 
government did not have the money to pay 
compensation to landowners and partly 
because white farmers mounted vigorous 
opposition to the Act. In 1992, the Land 
Acquisition Act was amended to speed up 
the land reform process by removing the 
‘willing seller, willing buyer’ clause and 
empowering the government to buy land 
compulsorily for redistribution while pay-
ing a fair compensation. 

Opposition by landowners increased 
between 1992 and 1997. Although some 
land was purchased by the Land Fund, 
few peasant farmers were re-settled while 
it was frequently reported that hundreds 
of expropriated white farms ended up in 
the hands of cabinet ministers, senior gov-
ernment officials and wealthy indigenous 
businessmen. During this time, Britain 
withdrew financial aid to the land reform 
programme accusing President Mugabe of 
giving the land to his ‘cronies.’

By 1999, eleven million hectares of agri-
cultural land were still in the hands of 
over 4 000 commercial farmers, the great 
majority of them white. The majority of 
the rural black Zimbabweans continued 
to live in extreme poverty. Conflict over 
the pace of land redistribution increased. 
Landowners continued to drag their feet. 

The Zimbabwean government drafted a 
new constitution with a clause to acquire 
land compulsorily for redistribution with-
out paying compensation. This drafting 
stage was boycotted by the opposition 
(supported by the landowners) which 

claimed that President Mugabe wanted a 
new constitution only to entrench himself 
politically. In February 2000, the referen-
dum proposing the new constitution was 
narrowly defeated. 

The ruling ZANU-PF party responded 
to this defeat on two fronts. On the one 
hand, it revived the call for radical land 
redistribution to fulfil the promises made 
at independence. It gave the blessing to 
the pro-Mugabe War Veterans’ Association 
which organised people of like mind to 
march on white-owned farmlands, ini-
tially with drums, song and dance. It was 
reported at the time that a large number 
of farmlands had been seized, some by 
violent means and some peacefully. On the 
other hand, in April 2000, the government 
added a new section 16A to the existing 
Constitution which extended the grounds 
upon which land could be compulsorily 
acquired and absolved the government 
from providing compensation, other than 
for improvements. 

During 2000, the Zimbabwean government 
also instituted a fast-track land policy to 
acquire farms for redistribution. Between 
June 2000 and February 2001, the iden-
tification for expropriation of a total of 
2706 farms, covering more than six million 
hectares, was gazetted. The land policy 
statement of the government of Zimbabwe 
which was adopted in 1990 (and which in 
theory still applies) states that the criteria 
for identifying land to be acquired for 
redistribution are that the land: is under-
utilised, owned by a farmer who has other 
farms, foreign-owned, or contiguous to 
communal areas. Under the fast-track land 
reform process, criticism has been levelled 
that these criteria have largely been ignored 
and that other politically-motivated criteria 
are used in practice. 

In December 2000, the Commercial 
Farmers Union (CFU) obtained an interdict 
from the Zimbabwe Supreme Court bar-
ring further land acquisition on the ground 
that the fast-track program was unconstitu-
tional and was being carried out in a vio-
lent and haphazard way. The Zimbabwean 
government refused to abide by this order. 
In November 2001 the same court (after 
several forced retirements and replace-
ments of judges) overturned the interdict 
on the ground that the government now 

had a lawful land reform program. This 
political manipulation of the composition 
of the judiciary is worryingly reminiscent 
of the South African government’s tactics 
to push through unconstitutional legisla-
tion in the apartheid years.

Around this time, the CFU decided to 
negotiate with the government and to offer 
land for resettlement. The commercial 
farmers had been criticised for taking few 
active steps to move the redistribution pro-
cess forward. They in turn complained that 
there was no incentive for them to do so as 
the government was dragging its feet. The 
CFU offered 562 farms for resettlement 
(representing one million hectares of land) 
with assistance for newly settled farmers. 
Fast-track land occupations did not, how-
ever, cease. 

The fast-track process has been criti-
cised for being arbitrary and haphazard 
and for short-circuiting legal procedures. 
Consequently, numerous legal challenges 
have been launched in the courts against 
the expropriations. 

Presumably arising from frustration with 
the delays arising from the court chal-
lenges, in August 2005 the ZANU-PF 
Party used a parliamentary majority to 
approve further amendments to the exist-
ing Constitution which, inter alia, effec-
tively prevented challenges to the process 
of land redistribution. The Minister of 
Justice, Legal and Parliamentary Affairs, 
Patrick Chinamasa, remarked that the 
amendments were justified in order to pro-
tect the national economic interests of the 
state and, as regards the amendment to the 
protection of property, that the amendment 
was the last phase of decolonisation and 
would bring finality to the land redistribu-
tion programme. 

Is Zimbabwe revisiting the South African 
High Court of Parliament chronicle?
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This latest amendment is flawed in a num-
ber of fundamental respects. Of grave con-
cern is the fact that the amendment makes 
serious inroads into principles of constitu-
tionalism and the rule of law, effectively 
rendering the judiciary impotent. In addi-
tion, the executive has opened the doors 
to allowing personal interests and patron-
age to prevail over the economic and 
socio-political interests of the people of 
Zimbabwe. It appears that the amendment 
does not only prevent white landowners 
from challenging the acquisition of their 
property. The wording of the amendment 
appears to be framed in such a manner as 
to make the process of acquisition immune 
from any legal challenge whatsoever. 

A new section, section 16B, has been 
inserted into the Constitution by the 
amendment, entitled ‘Agricultural land 
acquired for resettlement and other pur-
poses.’ Subsection (2) sets out various 
categories of land to which the section 
applies (retrospectively), including agri-
cultural land which is required for resettle-
ment purposes. 

Subsection (3) states that:

‘The provisions of any law referred to in 
section 16(1) regulating the compulsory 
acquisition of land that is in force on the 
appointed day, and the provisions of sec-
tion 18(1) and (9) shall not apply to land 
referred to in subsection (2)(a) except for 
the purpose of determining any question 
related to the payment of compensation 
referred to in (2)(b), that is to say, a person 
having any right or interest in the land-

(a) shall not apply to a court to chal-
lenge the acquisition of the land by 
the State, and no court shall entertain 
any such challenge;

(b) may … challenge the amount of 
compensation payable for any 
improvements effected on the land 
before it was acquired.’ 

Section 18(1) of the Zimbabwean 
Constitution states that everyone is entitled 
to the protection of the law, and section 
18(9) guarantees everyone the right to 
have disputes over civil rights decided, 
after a fair hearing, by an independent and 
impartial court or tribunal. It is immedi-
ately apparent that, despite constitutional 
provisions to the contrary, the courts are 
effectively ousted from the function of 
determining the lawfulness of an acquisi-
tion which falls within this section. This 
opens the door to abuse by the executive. 
Agricultural land is not defined and so it 
may be argued that anyone who holds land 
in Zimbabwe will do so at the whim of 

those currently in power. If the members 
of the executive decide to expropriate the 
land, however mala fide their reasons, the 
landholder will get no redress from the 
courts. 

Such a provision is contrary to the rule of 
law and the very foundation of constitu-
tional principles of democracy and separa-
tion of powers. Constitutionalism cannot 
exist without the rule of law. If laws are 
framed in such a manner as to be exclu-
sionary and the result of the sheer will of 
the legislatures, then there is no consti-
tutionalism. In order for a constitutional 
structure based on separation of powers, 
checks and balances, and rights to protec-
tion to exist, there must be some limitation 
placed on what the legislature can do. This 
limit is imposed by the rule of law and is 
implemented by an independent judiciary 
through a process of judicial review and 
independent legal reasoning. 

A further criticism that can be levelled is 
at the vague and arbitrary nature of the 
amendments. In terms of the existing sec-
tions 16 and 16A of the Constitution, the 
purposes for which agricultural land may 
be acquired are specified. However, under 
the new section, the purpose of the acquisi-
tion is irrelevant and cannot be challenged. 
No formal process is laid down for the 
acquisition of the land and nothing more 
than a notice in the Gazette will be needed. 
Thirty days after the notice in the Gazette, 
the land will vest automatically in the 
State. Even if the person who published 
the acquisition notice had no authority 
to do so and even if the State purports to 
acquire land which is unsuitable for agri-
culture; for example, residential stands or 
factory premises, there is no recourse. 

Section 16B(3) refers to ‘a person hav-
ing any right or interest in the land’. This 
seems to extend far beyond challenges by 
the landholder (who is traditionally the 
white farmowner). The entire purpose of 
the land reform process is to redistribute 
land to the landless. It follows that there 
are certain categories of people who may 
qualify for land, for example, for historical 
reasons. Does the wording of this section 
prohibit challenges by these people too 
on the basis that they have an ‘ interest in 
the land’? 

In a report prepared by a non-governmen-
tal organisation in Zimbabwe, the Farm 
Community Trust of Zimbabwe, it was 
stated that prior to land reform, an estimat-
ed 320 000 farm workers were employed 
on commercial farms by about 4 500 
white farmers. Their dependants numbered 
around 2 million, more than 20% of the 

national population. By the beginning of 
2003, only about 100 000 farm workers 
were still employed on these farms. Not 
only have a large number of farm workers 
been rendered jobless during the process 
of land reform, but in many cases they 
have also lost their entitlement to live on 
the farms, to basic social services and to 
subsidised food. These new amendments 
do nothing to redress the plight of the 
displaced farm workers and, if anything, 
have now ensured that they have no access 
to court to challenge the acquisition of a 
farm on which they are working and have 
in many cases lived for generations. They 
have been deliberately marginalised as a 
group in land resettlement.

Section 16B effectively deprives 
Zimbabweans of their rights to property 
and protection of the law, although these 
rights are theoretically guaranteed not only 
by the Constitution but also by interna-
tional instruments to which Zimbabwe 
is a party. Article 17 of the Universal 
Declaration of Human Rights, to which 
Zimbabwe is a party, states:

‘1 Everyone has the right to own prop-
erty alone as well as in association 
with others. 

  2 No one shall be arbitrarily deprived 
of his property.’ 

Article 14 of the African Charter on Human 
and Peoples’ Rights, to which Zimbabwe 
is also a party, states:

‘The right to property shall be guaranteed. 
It may only be encroached upon in the 
interest of public need or in the general 
interest of the community and in accor-
dance with the provisions of appropriate 
laws.’

While it is understandable that the 
Zimbabwean government may be frus-
trated in its attempts at land reform by 
numerous and lengthy court challenges, 
ousting the courts’ jurisdiction to chal-
lenge the acquisition of land is not the 
answer to the problem. It is disconcerting 
that the instrument being utilised to avoid 
these challenges is one which strikes at 
the very heart of a constitutional democ-
racy and the principle of the rule of law. 
The actions of President Mugabe and the 
Zimbabwean government are reminiscent 
of the gerrymandering which took place 
in South Africa in the 1950s to deprive 
coloured people in the Cape of their 
place on the voters roll. The amendment, 
in addition, appears to affect, detrimen-
tally, the very people whose interests the 
Zimbabwean government claims it is try-
ing to uphold. 


