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In the 2004 August Advocate, the ques-
tion why so few women come to and 
remained at the Bar was considered. In 

a rare insight into the world of the female 
practitioner, female advocates and judges 
painted a picture of their experiences 
and identified the nature of the barriers 
faced. The then chair of the GCB, Van der 
Linde SC, in his contribution, responded 
with encouraging remarks about the Bar’s 
commitment to achieving gender equality, 
the need for changing mindsets and the 
importance of introducing more funda-
mental and meaningful mechanisms of 
change, including relating to maternity.1 
Though a relatively new member of the 
profession, this was the first time that I 
had encountered an honest and construc-
tive evaluation of the progress that we 
have, and have not made, in achieving 
gender equity at the Bar. 

Young women in law today are of course 
fortunate that the women who came before 
us and who are ahead of us fought the first 
battles that gained women entry to com-
mon rooms and invites to Bar dinners 
and which broke down the initial barriers 
to briefing. Lest we be tempted to forget 
how far we have come, we can recall the 
remarks of Davis (who became judge 
of appeal) who, in 1914, said that ‘[w]e 
cannot but think the common law wise in 
excluding women from the profession of 
the law … the law of nature destines and 
qualifies the female sex for the bearing 
and nurture of children of our race and 
for the custody of the world … all lifelong 
callings of women, inconsistent with these 
radical and sacred duties of their sex, as is 
the profession of law, are departures from 
the order of nature, and when voluntary 
treason against it. The cruel chances of 
life sometimes baffle both sexes, and may 
leave women free from the peculiar duties 
of their sex. … But it is public policy to 
provide for the sex, not for its superfluous 
members; and not to tempt women from 
the proper duties of their sex by opening 
to them duties peculiar to ours.’2 

We may have made progress, but in my 
opinion, as a profession, we are at serious 
risk of failing in our duties to meet three 
constitutional imperatives. The first is the 
commitment in the Constitution to freeing 
the potential of each person (see the pre-
amble) and its requirement that women’s 

dignity be respected. The second is the 
achievement of gender equality and non-
sexism. The third is the need for the 
judiciary to reflect broadly the racial and 
gender composition of South Africa. 

Statistics which show the ‘startlingly low’ 
number of women who join and stay at 
the Bar have been published in previous 
editions of Advocate3 and it is unneces-
sary to repeat them here. The general pat-
tern, however, warrants emphasis. Firstly, 
there are alarmingly few female silks and 
senior practitioners.4 The bulk of female 
practitioners are more junior. Secondly, 
at all levels of the profession, the female 
population of the Bar is disproportion-
ately small, commencing at the stage 
of pupillage intakes.5 This is so despite 
good achievements and representation of 
women at university level. Thirdly, based 
on figures at the Cape Bar at least, the 
proportion of the Bar that makes up 
women is increasing only at an unaccept-
ably slow rate. Over the past two years it 
has increased less than 1% where the Bar 
has increased in size by 10%. Over ten 
years, the proportion of female members 
it has increased by only 4.8% where Bar 
has increased by over 50%. 

When we consider the experiences of 
women as portrayed in the August 2004 
edition, possible reasons for the status 
quo are revealed, ranging from difficul-
ties with being a mother at the Bar, 
stereotypical attitudes held by clients, 
attorneys and some members of the Bar 
which impede access to work, financial 
difficulty, experiences of hostility towards 
women in the profession by people who 
do not wish to see women succeed, and 
even sexual harassment. Not all women 
have negative experiences and many are 
quite willing to overlook those that they 
have. Some women have generally posi-
tive experiences and feel welcomed and 
treated as equals. All of us believe we 
are capable of succeeding on our merits 
and as far as I can make out are willing 
to do what it takes to prove this. But we 
should not have to ‘prove ourselves’ and 
the reality is that women are hitting glass 
ceilings. Part of the response required is 
simply a greater degree of understanding 
of how the structure and functioning of 
the profession serve to hamper women 
(for example, in relation to maternity) 

but (the more difficult) response requires 
is for us to look very carefully at our 
attitudes and prejudices. In my opinion, 
if positive steps are not taken to address 
the gender discrimination that does exist, 
we run the risk as a profession of failing 
in the first two constitutional imperatives 
referred to above. 

We must also not lose sight of the conse-
quences for the judiciary. Our attention was 
recently focused on this issue when Chief 
Justice Arthur Chaskalson commented in 
his retirement speech at the end of May 
2005: ‘Close to 50% of the judiciary are 
now black, but only about 15% are women. 

Looking back over 10/11 years there have 
been material changes, but we still have a 
long way to go to free the potential of black 
and women aspirant judges and to achieve 
the transformation that the Constitution 
demands. Transformation must remain 
high on the agenda.’6 

What we clearly have to strive for in years 
to come is the creation of a large pool of 
successful, largely African, senior female 
advocates from which the JSC can pick 
the best and most suitable when selecting 
South Africa’s judges. [I do not wish to 
be understood to be saying that there is 
no need to evaluate current appointment 
processes to ensure women’s interests are 
being served but this is a subject that war-
rants separate attention.] While the Bar 
is no doubt not the only good place from 
which to source judges,7 it is a superb 
training ground. 

In this contribution, I suggest that there 
are at least five obstacles in our way to 
realizing the constitutional imperatives 
referred to above. 

Firstly, there is an absence of a 
comprehensive policy and programmatic 
response to deal with patterns of gender 
discrimination. I propose that the General 
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Council of the Bar (in co-operation with 
regional Bars) commit to developing a 
detailed response to gender discrimination 
within a time frame of one year. In doing 
so, we should examine the experiences of 
other countries with similarly structured 
professions and women at the Bar should 
convene meetings to make proposals. 
Secondly, there has been a failure to treat 
problems of gender discrimination dis-
cretely from problems of race discrimina-
tion and with sufficient priority. Usually, 
gender discrimination is tagged on to 
discussions concerned with race discrimi-
nation. This has adverse consequences for 
all women. For black women, the double 
and intersecting disadvantage experi-
enced as a result of both gender and race 
discrimination can easily be overlooked. 
For all women, including white women, 
the experiences of gender discrimination 
can readily be sidelined and misunder-
stood.8 For all groups, difference in how 
discrimination is experienced and under-
stood as a result of different cultures or 
religion is not appropriately responded to. 
Accordingly, in my view a distinct policy 
and response should be developed to 
address gender discrimination in the pro-
fession, which pays particular attention to 
the intersection between race and gender. 
Thirdly, I perceive a tendency within the 
profession, including amongst women 
(particularly more senior women) to 
downplay the experience of discrimi-
nation because there is a fear that to 
acknowledge it means to seek special 
treatment and to admit weakness. In the 
adversarial world of law, neither will be 
readily admitted, and understandably, 
everyone wants to succeed on merit and 
wants to be seen to have done so. In my 
experience, the reason why women often 
do not speak out is because it does not 
serve us professionally to do so. There is 
also a tendency amongst some who have 
succeeded to believe that if they can do 
it, so can others. I believe these attitudes 
are unhelpful and counterproductive. No 
one can seriously argue that the playing 
fields are level nor that gender represen-
tivity at the Bar is close to what we must 
achieve. By developing responses to the 
problem, and being honest about the 
extent to which it both does and does not 
exist, we neither downplay the achieve-
ments of those who have paved the way 
and who are successful, nor do we seek 
special treatment. Surely we owe it to 
future generations to confront the issues 
honestly and to create a fair working 
environment for women. 

Fourthly, there is a tendency for mem-
bers to respond defensively to discus-
sions about gender discrimination that, 
again, appears unnecessary and counter-
productive. In this day and age it is safe 
to assume that most colleagues are com-
mitted to gender equality. For the member 
who raises a sensitive issue, a defensive 
response is easily (mis)interpreted as a 
conservative or unsympathetic response. 
The consequence is that the member may 
choose to live with the problem rather 
than have it resolved. Much is about atti-
tude and as the former chair of the GCB 
reminded us, much is about changing 
mindsets. A frank and open debate about 
gender discrimination will do far more 
to advance change, however awkward 
the discussion may be, than professional 
discourse marked by defensive silence or 
even mockery.

Fifthly, although recent issues and events 
have assisted our understanding of how 
gender discrimination is experienced at 
the Bar, a detailed study of women at 
the Bar is warranted. The study should 
be aimed at evaluating gender transfor-
mation at the Bar, understanding fully 
the reasons why gender representivity is 
so poor and understanding why women 
are hitting glass ceilings. I believe such 
research will debunk the myth that mater-
nity is the only real barrier and that it 
necessarily must serve to deny meaning-
ful access to the profession. The proposal 
for research of this sort was made by 
Justice O’Regan in 2004 August Advocate 
29 and she has recently repeated it in an 
address to the Cape Bar. In doing so, 
Justice O’Regan emphasised the unique 
nature of the legal profession, the unique 
experience of women in it and the conse-
quent need for a carefully considered and 
tailored response based not merely on 
anecdotal evidence of what the problems 
are and what attitudes are encountered but 
on careful study. The research should be 
both quantitative and qualitative and be 
conducted by properly qualified people. 
A study would have to be designed care-
fully and in consultation with various 
role-players and would probably require 
external funding. Its purpose would be to 
inform ongoing policy and programme 
development to advance gender equal-
ity at the Bar, and ultimately to build a 
strong and representative judiciary. The 
suggestion is not novel. A similar project 
was embarked upon in Victoria, Australia, 
and indeed some preliminary studies have 
been embarked upon within in our own 
structures. 

In conclusion, I set out under nine heads 
the issues that I believe warrant a consid-
ered and detailed response within a broad 
policy framework and programme. I have 
drawn inspiration from a (somewhat 
cursory) perusal of English, Australian 
and New Zealand websites, which show 
(somewhat disconcertingly) that women 
in those countries are still confronting 
problems similar to our own, though it 
has been recognized in those jurisdictions 
that it is not simply a matter of waiting for 
women to catch up with men. 

Maternity 
A comprehensive examination of the Bar 
rules and practices needs to take place to 
assess how they operate unfairly against 
women who choose to be mothers and 
what reasonably can be done to make 
maternity easier. As Van der Linde SC 
recognises in 2004 August Advocate 2-3, 
the steps that have already been taken are 
only the first steps. As a matter of moral 
principle, the Bar needs to confront the 
question whether it must assume ‘cor-
porate responsibility’ to create condi-
tions for women to work as equals in the 
profession. If it does, then it follows that 
we should identify positive measures to 
accommodate maternity. The nature of 
the Bar’s ‘responsibilities’ will obviously 
differ from those of ordinary corporate 
bodies because we are all self-employed. 
But this simply means that the nature of 
the measures taken will differ and we 
have to be creative. Moreover, at least 
to the extent that no financial burden is 
involved, the principle should be adopted 
that a female practitioner who chooses 
to be a mother be afforded as much 
choice and flexibility in how she runs her 
practice as possible. Specific issues that 
warrant consideration include emergency 
child support and crèche options, financ-
ing of facilities via the Bar that enable 
female practitioners to treat certain child 
care costs as tax deductible, careful evalu-
ation of chamber policies and liaising 
with insurers regarding developing finan-
cial products for maternity. 

Mentoring 
Mentoring is a concept already part of 
transformation initiatives. Underlying it 
is the recognition that members ben-
efit from supportive relationships, that 
the profession is perceived by some 
as unwelcoming and members are not 
always comfortable seeking support and 
advice. The concept has been developed 
in other jurisdictions (including New 
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Zealand and Australia) and guidelines 
have been developed to assist those who 
mentor to fulfil the role meaningfully. 
Mentoring can usefully be implemented 
at various levels; from law students to 
aspirant judges. 

Ongoing education 
To my knowledge, the junior Bar in 
the Cape and groups in Johannesburg 
and Pretoria have identified continued 
training as a useful transformation tool. 
It can serve the requirements of achiev-
ing gender equality too, if appropriately 
designed. For example, in order to coun-
ter negative perceptions about briefing 
women and lack of confidence in women 
in commercial law areas, seminars in the 
nuts and bolts of aspects of commercial 
practice and traditional male preserves of 
practice can be arranged. 

Changing attitudes 
Discussions about remedial measures 
to address gender equality often termi-
nate abruptly once it is recognized that 
existing attitudes are probably the big-
gest barrier to change. Attitudes do not 
change overnight and we cannot expect 
them to. But this does not mean that 
we should not challenge existing atti-
tudes nor take steps to engender a better 
understanding of the problem amongst 
members and there are many ways to 
do this. We would also do well to heed 
what eminent female leaders are telling 
us about refusing to tolerate sexism. To 
an audience of Canadian judges, Justice 
Louise Arbour, a judge of the Ontario 
Court of Appeal said the following: 
‘Never accept the injustice of sexism. 
Never accept it in your courtroom. Don’t 

accept it from witnesses. Don’t accept it 
from advocates. And don’t accept it from 
your colleagues.’ Closer to home, Justice 
Kate O’Regan, in 2004 August Advocate 
32 says: ‘In my view, one of the ways to 
counter damaging stereotypes is to “out” 
them as damaging stereotypes.’

Briefing patterns 
Discriminatory attitudes and practices 
often operate to prevent women from 
receiving commercial or high profile 
work. In its own right, this is an issue 
that requires specific attention. For black 
women confronting both racial and gen-
der discrimination, the problem of brief-
ing patterns is particularly stark. 

The Australian Bar has developed an 
equitable briefing policy, which is pro-
moted by government.9 The policy oper-
ates at four levels: identification of female 
barristers in the relevant practice area,10 
genuine consideration of engaging such 
barristers,11 regular monitoring of the 
level and kind of engagement of female 
barristers12 and periodic reports on the 
rate of engagement of female barristers.13 
The policy applies to government and 
referring practitioners as well as counsel 
while recognizing that briefing is ulti-
mately the decision of clients. 

However, the nature of the work that 
women are briefed to do, also warrants 
scrutiny. A concern identified in Victoria 
is that women become invisible in com-
plex cases and that the percentage of 
women involved in court appearances is 
less than the percentage of women at the 
Bar. Australian High Court Judge Kirby 
has noted that during his time on the High 
Court only about six women had spoken 
or argued of about 200 odd barristers 

though there had been more female junior 
counsel. I believe the same is happening 
in South Africa and the issue needs to be 
confronted honestly. 

Women leadership 
and representation on 
structures 
An evaluation should be done as to 
whether women are appropriately rep-
resented in all structures of the Bar and 
female leadership should be encouraged. 

Codes of good practice and 
sexual harassment 
Systems should be evaluated to provide 
for appropriate complaints procedures 
and redress where members experience 
sexual harassment. It may be helpful to 
develop a code of good practice. 

Monitoring, targets and 
reporting
Progress is best achieved where we know 
where we are headed and when we assess 
regularly whether we are on the right 
track. While it is significant that the pro-
fession is now keeping race and gender 
statistics, we need to ask whether we are 
asking all of the right questions. 

Socialising
We should examine whether the ways 
in which we socialise as a Bar operate 
to exclude female members or encour-
age participation with due consideration 
to members’ cultural and religious dif-
ferences. Our professional relationships 
play a central role in whether we enjoy 
our work and indirectly influence how 
work is distributed. 
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