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In the Cape, the Bar Council has a sub-
committee that specifically addresses 
the concerns of the young Bar, namely 

the Junior Bar Committee (the JBC), 
which was formed after the second World 
Bar Conference that was held in Cape 
Town last year from 12-14 April 2004. 
During a session of this conference, dedi-
cated to the junior Bar, it became apparent 
that junior members from other indepen-
dent Bars have their own structures or 
committees that raise issues affecting them 
with their respective Bar Councils. After 
this conference, the JBC was formed with 
the support of the Cape Bar Council (the 
CBC). This presentation addresses some 
of the issues that the JBC has encountered 
over the past year with respect to the 
junior Bar in Cape Town, but I am positive 
that members of the junior Bar in other 
provinces, albeit in various degrees, share 
very similar experiences. Although join-
ing the Bar is a tough experience for most 
members, it has become apparent to the 
JBC that the various issues that I discuss 
are not experienced uniformly amongst all 
junior members and that certain groups 
are more vulnerable to the problems than 
others. 

Financial cost of entry to 
the Bar
The financial costs of entry to the Bar are 
exorbitant and serve as a direct deterrent 
to many a potential applicant. Pupillage 
has been extended to one year and despite 
the fact that pupils are allowed to take on 
unopposed motion court work in the sec-
ond half of their pupillage, the reality is 
that, due to entrenched briefing patterns, 
most firms will not brief pupils and even 
if they do, not much income will be gen-
erated from this kind of work. Hence, 
before joining the Bar, a member has to 
secure sufficient finances to at least sus-
tain him- or herself during the one year 
of pupilllage.

After a year of pupillage, and not earning 
a salary, a new member, when actually 

joining the Bar, then requires sufficient 
capital to cover the start-up costs of a 
practice, which include basic furniture, 
a computer, installation of telephone, 
rental and floor dues, with books being 
a luxury at this stage. In addition, as 
a result of the 60-day payment rule, a 
new member requires sufficient capital 
to cover his or her monthly expenses 
for at least the first three months of 
practice; that is, on the assumption that 
the member is briefed in the first month 
of practice and that attorneys pay them 
timeously, which generally is not the 
case with new members. Even if able to 
secure legal aid work, there is no guar-
antee that the member will be paid two 
months after doing the work, as legal 
aid inevitably delays in providing proper 
instructions or delays payment for hard-
earned completed criminal trial work, 
which junior members can least afford. 

Another problem encountered is that 
in the first two years of practice, junior 
members may be exposed to attorneys 
who take advantage of their junior posi-
tion. The reality is that attorneys are 
acutely aware of how desperate juniors 
are to be briefed, and there are those 
who capitalise on this desperation by 
delaying payment as much as possible 
and by raising various disputes about 
the fee once the 60-day period has 
expired. Juniors who are trying to build 
up relationships with various attorneys 
either do not report these defaulting 
attorneys for blacklisting or do not 
pursue fee disputes to conclusion. The 
60-day rule applies to all advocates irre-
spective of seniority or financial means 
and has a particularly adverse affect 
on new entrants especially women and 
black juniors. It is submitted that the 
Bar Council should consider amending 
this rule to accommodate the needs of 
‘junior juniors’, especially women and 
black junior members.

Accessing finances to overcome the 
above financial challenges can be quite 
difficult for new members and the JBC 
has received complaints from junior 
members who have been unable to 
secure overdraft facilities from banks 
or banks refusing to extend overdraft 

facilities to new members. If a new 
member approaches the bank for a loan 
or an overdraft he or she is required to 
furnish the bank with security together 
with a balance sheet detailing income 
and expenditure, despite the fact that 
during pupillage, no income is earned, 
and that a new practice will only start 
reflecting an income after at least three 
months. However, without these, the 
bank is not likely to take a chance with a 
client who poses a high ‘credit risk’ and 
whose chances of succeeding at the Bar 
are uncertain. 

Needless to say, all the above finan-
cial barriers have a disproportionately 
negative impact on members who have 
been historically disadvantaged, namely, 
women and black juniors, who gener-
ally lack access to capital and have 
led to many a new practice floundering 
or members from these groups simply 
quitting the Bar. It therefore came as 
no surprise when the recent statistics of 
the General Council of the Bar reflect 
that as at 31 December 2003, women 
comprised only 3% of all silks and a 
mere 11% of those who have managed 
to stay at the Bar for more than five 
years.1 These statistics reflect that black 
women are the least likely to sustain a 
practice at the Bar beyond five years.2 
To achieve transformation at the Bar and 
to encourage women and black mem-
bers to remain at the Bar over the long 
term, it is essential that various mecha-
nisms are explored in order to alleviate 
the financial burden of joining the Bar, 
particularly for those members from dis-
advantaged backgrounds. Although the 
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General Council of the Bar as well as 
the various provincial Bar Councils do 
allocate a few bursaries during pupil-
lage, this is not sufficient to assist all 
struggling pupils or new members. The 
South African Bar should consider pro-
viding some form of financial assistance 
to all pupils, as well as creating a special 
fund to assist deserving juniors members 
who are struggling financially to sustain 
fledgling practices. In the UK it has 
become compulsory for sets of chambers 
to offer pupillage awards, with the mini-
mum amount being £10 000. Leading 
sets of chambers, which see themselves 
as competing with one another and solic-
itors’ firms to attract top graduates, will 
offer awards of between £20 000 and 
£40 000.3 

Briefing patterns
Aside from the financial barriers which 
junior members face when joining the 
Bar, the single most challenging issue 
they have to deal with is the entrenched 
and, often, highly distorted briefing pat-
terns that exist in the profession. When 
joining the Bar, ethical rules inhibit new 
members from advertising or marketing 
their services to potential clients like the 
State Attorney or commercial law firms, 
hence making it very difficult to access 
private work. Unless they are very well 
connected most junior members have 
to wait until they are ‘discovered’ by 
attorneys, who in most instances, prefer 
briefing counsel with whom they are 
familiar, they trust and they know have 
been at the Bar for some time. Roland 
Sutherland SC, in a recent article deal-
ing with briefing patterns, very aptly 
describes the plight of junior members as 
follows: ‘… [A]dvocates cannot get to be 
good at the job if they don’t get a chance 
to do the work, and they cannot get the 
work unless an attorney has reason to 
trust them with a brief.’4 

Another factor at the Cape Bar that 
impacts negatively on briefing patterns 
has been the manner in which chambers 
are allocated. Chambers are allocated on 
the basis of seniority which has led to the 
creation of a ‘junior’ set of chambers that 
is isolated from other experienced mem-
bers. This has resulted in juniors’ finding 
it difficult to network or seek advice and 
assistance from more senior members 
and silks, who are frequently not aware 
of their existence. These factors, coupled 
with the highly competitive nature of the 
Bar, makes it exceptionally tough for 

junior members to survive. More senior 
members may be inclined to argue that 
they were all subjected to the same obsta-
cles and nevertheless survived. However, 
membership of the Bar has grown sub-
stantially over the past few years, which 
means the work has to be spread amongst 
a greater pool of people, and as the great-
er the number of members,‘the greater is 
the risk of newcomers being lost in the 
throng, unnoticed, untried and undone 
by the “system” as it has traditionally 
operated’.5

Once again, all the above factors have 
a disproportionately negative impact on 
juniors who already come from a posi-
tion of disadvantage, namely, black and 
women members. They are less likely 
to have built up strong relationships 
in the legal profession before joining 
the Bar, and other than in the work-
place, they are unlikely to be exposed 
to attorneys. They do not enjoy being 
part of the social networks that would 
expose them to potential clients, are 
hence seldom briefed by these attorneys 
and they consequently never get the 
opportunity to prove their professional 
credibility. When they do get briefed, it 
is usually in the areas of criminal law 
or family law and they seldom receive 
briefs entailing complex commercial or 
constitutional litigation. So even though 
there may be black or women junior 
members who show excellent potential, 
they will frequently be overlooked in 
favour of their white male counterparts, 
who through their networks, have estab-
lished solid relationships with attorneys. 
Furthermore, in contrast to other indus-
tries which are undergoing rigorous pub-
lic and self-scrutiny in order to establish 
‘BEE compliance’, the briefing patterns 
of attorneys’ firms are largely exempt 
from ‘BEE scrutiny’, which means there 
is no real pressure on these law firms to 
transform their briefing patterns. 

In order to achieve substantive transfor-
mation of the Bar and to ensure that there 
is a proper transfer of skills to black and 
women junior members, in particular, 
it is imperative that proactive steps are 
taken to change existing briefing pat-
terns. Various measures have been taken 
by the different Bars in order to address 
the problems of distorted briefing pat-
terns and transferring skills to junior 
members. At the Cape Bar, the JBC 
has compiled a list of junior members 
in the nil- to three-year category, with 
very brief resumés, and the CBC has 

circulated this list to senior counsel at 
the Cape Bar and to some of the larger 
law firms in Cape Town, in order to raise 
the profile of these junior members. This 
initiative has been met with limited suc-
cess as attorneys are more likely to brief 
junior counsel based on recommenda-
tions than by picking a name off a list 
that provides limited information about 
the junior member. A further initiative at 
the Cape Bar has been the introduction 
of the Group Initiative Scheme, which 
sees junior members being allocated to 
a group of more senior members for the 
purpose of mentoring and hopefully to 
expose them to potential clients. Under 
this scheme the junior member does 
not share chambers with a group of 
seniors so there is no physical proxim-
ity to the senior members of the group. 
Furthermore, the group of senior mem-
bers is mainly there to provide advice 
to the junior members and is not under 
an obligation to expose the junior mem-
bers to potential clients or to pass work 
their way. Many juniors have complained 
about the fact that their mentors are not 
accessible as they are simply too busy or 
the nature of the problem experienced by 
the junior does not merit the attention of 
such senior counsel. This initiative has 
therefore had a limited impact on the 
transferring of skills to junior members 
or on the changing of briefing patterns. 

The Bridge Group of Advocates at the 
Johannesburg Bar has introduced a 
dynamic and progressive initiative to 
address the problem of briefing patterns, 
by a project called the BRIDGEbrief. 
The Johannesburg Bar operates on a for-
malised group system, and the clerk of 
chambers in conjunction with more expe-
rienced counsel in the group are respon-
sible for administering the BRIDGEbrief. 
In terms of this project, attorneys are 
required to send work that would usu-
ally be undertaken by junior counsel 
to the clerk of the chambers. The clerk 
then allocates the brief to a newcomer 
and, when doing so, also allocates to the 
newcomer an experienced advocate from 
the Bridge Group’s members to oversee 
and coach the newcomer through the 
work of preparation and appearance. The 
contribution of the experienced mem-
ber is done without charging a fee, and 
voluntarily, and is of great assistance to 
the junior member who develops profes-
sionally whilst at the same time mak-
ing an income.6 As the junior is being 
assisted by a more senior member, the 
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attorney is assured of competent delivery 
whilst building a relationship with the 
new member that may in turn result in 
the attorney’s subsequently briefing the 
junior directly with more complex and 
substantive matters. This method enables 
attorneys to brief new counsel who have 
not yet had the opportunity to prove their 
worth whilst at the same time ensuring 
the structured transferring of skills to 
junior members across the gender and 
race lines. For this project to succeed, 
the support of attorneys is essential and 
in Johannesburg there are apparently sev-
eral firms which are already participating 
in the BRIDGEbrief project and which 

are committed to contributing towards 
the growth of a pool of demographi-
cally diverse and talented young counsel. 
These firms, as well as the senior counsel 
involved in the BRIDGEbrief project, 
should be commended for their efforts, 
and it is hoped that similar initiatives will 
be undertaken at the various Bars across 
the country.
At this stage of our country’s political 
landscape, when our judiciary and the 
legal profession generally is under great 
pressure to transform, it is imperative 
that the various stakeholders, includ-
ing the attorneys’ profession, play their 
part in developing the skills of com-

petent advocates of all races and both 
genders. This is especially so if one 
considers that many members of our 
judiciary will be sourced from the Bar. 
It is therefore in the interests of the 
administration of justice that the Bar is 
seen to be representative of the larger 
community. Hence, it is vital that mea-
sures are adopted to alleviate the finan-
cial obstacles facing many women and 
black junior members when joining the 
Bar, as to ensure that traditional brief-
ing patterns are changed and to ensure 
that there is a structured transferring of 
skills to junior members, specifically 
women and black members.

Letters to the editor

The silk route
Bert Bester, Pretoria and Johannesburg 
Bars

As postscript to my paper entitled 
‘What, when counsel can no longer 
be bothered to apply for silk?’ which 

I withdrew from publication after you indi-
cated to me that your editorial committee 
was not willing to publish it, but would con-
sider publication of a letter of ‘not more than 
1 000 words’ as ‘I am entitled to my view’, 
briefly then I raise the following points as it 
seems that the paper has nevertheless now 
wended its own way around the Bars.
1 It would be a great pity if that letter 

focuses undue attention on the success-
ful silk 2005 applicants, as it would be 
unfair to them, much in the same way as 
it would be unfair to begrudge a lottery 
winner his or her good fortune.

2 Where the focus should be, is also not on 
me, but on the very many, very deserving 
candidates (much more so than I) who 
have been made to suffer multiple, suc-
cessive, humiliating and often grossly 
unfair rejections (some as many as eight, 
nine and eleven) over the course of many 
years. Some of them, from several of the 
Bars, have contacted me after having read 
my paper. I only wish that some, or even 
better, all, of them would make known 
their ordeals and expose the often outra-
geous injustices perpetrated on them. But 

that will not happen. How can one, for 
example, expect of an unsuccessful, but 
decidedly meritorious silk candidate and 
one-time very successful counsel to tell 
the world that he was rejected because he 
was considered ‘a drunkard’, and that he 
was told never to bother to apply for silk 
again? (Privately and orally of course, so 
that the reason then given for the rejection 
could, if necessary, easily be denied.) 

3 At the close of the silk applications at the 
Pretoria Bar this year, the chair was asked 
by some members, for the purposes of the 
2005 silk application round the following: 
Who had set the ratio of silks:non-silks 
at that Bar? Who had set the proposed 
quota for new silks at four? How was that 
ratio and quota determined? His attempts 
to explain and justify those sore points 
rapidly faded into bluster, much to the 
mirth of his audience. (Perhaps he ought 
rather to have retreated from the public 
corridors to the safe haven in the arms of 
his silky co-conspirators than to attempt 
an answer.) 

4 And that, by a circuitous route, gets me 
to my real point. The leaders of our Bar, 
with suffocating piety, proclaim that the 
Bar is and always has been the Champion 
of the weak, the Great Defender of the 
rule of law, the Crusader for transpar-
ency and for truth, justice and equality 
for all, for ‘zero tolerance’ (for racism), 
for liberté, égalité et fraternité and all 
those nice sounding clichés that make 
us feel so warm about ourselves. The 
Bar rushes headlong to be the first with 

press releases to decry every perceived 
infringement of basic human rights and 
even every conceivable indicator of brew-
ing injustice. Yet, when it concerns our 
own backyard, these leaders, who hold 
all the power, knowingly and deliber-
ately and with total abandon deny their 
non-silk members even the most basic of 
such rights in the silk selection procedure 
and perpetuate discriminatory and self-
serving monopolies and anti-competitive 
practices for their sole benefit. 

5 It may seem an issue de minimis to the 
newcomer at the Bar and the now mouldy 
silk, both years distant from the boiling 
epicentre of the silk selection farce, or 
even to those whose more recent progres-
sion to silk at a tender year of call was 
uncomplicated and smoothed by years 
of sycophancy in elitist groups and by 
the generous ladling of leader briefs to 
silks. But is it de minimis? On the con-
trary, inconsequential as the injustice and 
unfairness inherent in the procedure may 
seem to some, to others it is no less than 
a vile hypocrisy and a disgrace. If our 
self-righteous and Pharisaic leaders can so 
glibly fail us in so small a matter and so 
jealously safeguard their own interests at 
the expense of the rest of us, how can we 
believe that their motives are pure in other 
much more important matters?

6 To give just one example, the body of 
silks, in a Damascene conversion, now 
magnanimously tenders all manner of 
strategy to address skewed and unjust 
‘briefing patterns’ (which was of surpris-


