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Legislation affecting the 
judiciary 

The General Council of the Bar 
of South Africa notes with grave 
concern the Government's failure 

to revise those aspects of the proposed 
legislation contained in the Constitution 
14th Amendment Bill and the Superior 
Courts Bill which affect the judiciary 
and which interfere fundamentally with 
the independence of the courts. 

This failure violates the protective pro
visions of our Constitution which are 
a fundamental tenet of an independent 
judiciary. 

The manner in which these Bills have 
been published - during a court recess, 
and allowing just 30 days for comment 
- also calls into question the regular
ity of the process. We are, however, 
pleased to note that comment on the 
Bills have been extended by the Justice 
Portfolio Committee. 

The proposals raise a number of conten
tious issues. Our present concerns, how
ever, are specifically directed to those 
provisions contained in the Constitution 
Amendment Bill and the Superior Courts 
Bill which remove from the judiciary its 
control over administrative decisions 
that directly affect the exercise of the 
judicial functions and which threaten 
the proper functioning of South Africa's 
two top courts. 

Firstly, the proposed amendment is 
directed at revising the core provision 
of the Constitution that secures an inde
pendent judiciary, namely section 165. 

In terms of the proposal, the Minister 
will have control over the purse strings 
and administrative functions of all the 
courts. It is not possible to divorce the 
'administrative functions' pertaining to 
the courts from the exercise by the 
courts of their judicial functions. The 
exercise of a court's judicial function 
is inextricably linked to and dependent 
upon the way in which courts them- selves function and are administered. 

At present, judges' remuneration is fixed 
directly by an Act of Parliament and no 
good reason has been suggested why the 
existing checks and balances in that Act 
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are unsatisfactory. We are concerned 
that tampering with the present legisla
tion creates the danger of permanently 
compromising these checks and bal
ances. It is disconcerting to read in the 
print media that the Director-General 
of Justice has been quoted to refer to 
judges in an employment context. By 
definition, judges are independent of 
the State and are not state employees, 
although they are paid from the public 
purse. Security of tenure implies free
dom from financial concern. 

The very protection afforded by sec
tion 165 is to ensure that judges are 
independent. It is recognised in the 
Commonwealth model of separation 
of powers (which the Director-General 
claims to adopt) that institutional inde
pendence is a fundamental pillar of 
judicial independence. Judicial inde
pendence is characterised by the protec
tion of judges' financial security, their 
security of tenure and the courts' own 
administrative independence. 

Secondly, the proposed amendment to 
section 172(3) curtails the Constitutional 
Court's ability to provide a suitable 
remedy. The proposal takes away from 
it the power to suspend the commence
ment of an Act of Parliament in the 
interests of justice, particularly where 
it may involve a gross violation of a 
right in our Bill of Rights. This proposal 
places an executive limitation upon the 
power and functioning of the judiciary 
and offends the express wording of sec
tion 173 of the Constitution. Section 
173 provides that it is only the courts 
that have the inherent power to protect 
and regulate their own process, taking 
into account the interests of justice. 

It may not be fortuitous that the proposal 
also conflicts with the provisions of sec
tion 80(3) which confers a jurisdiction 
on the Constitutional Court to suspend 
all or part of an Act of Parliament before 
its commencement where a third of 
the members of the National Assembly 
support such a step. The undesirability 
of fettering the Constitutional Court's 
jurisdiction to determine whether and 
when a suspension order is the only 
satisfactory form of relief may only 
become fully appreciated if a govern

ment in the future were to introduce 
legislation to fundamentally amend one 
of the guaranteed freedoms contained in 
the Bill of Rights. 

Thirdly, there are a number of proposed 
amendments to the Constitution and the 
Superior Courts Acts which would place 
the final decision to appoint judges 
to certain offices in the hands of the 
President. Since 1994, our Constitution 
has provided that the President appoint
ed these judges on the advice of the 
Judicial Services Commission. No 
adequate reason has been given as to 
why a change is necessary. There is a 
legitimate concern that the executive is 
centralising and taking over functions in 
a way that either directly or indirectly 
impacts upon judicial independence and 
upon the perception of judicial indepen
dence. 

Fourthly, the Superior Courts Bill pro
poses a radical departure from the pres
ent rule-making function of the courts. 
The position has always been that the 
Minister has no direct control over the 
rule-making function of the courts. 
The proposal contained in the Superior 
Courts Bill for the first time identifies 
the Minister in the rule-making process. 
This reflects a dramatic departure from 
direct access to parliamentary tabling. 
The proposal indicates a fundamental 
misconception as to the rule-making 
function. Most significantly, by plac
ing the rule-making function under the 
control of the Minister, the proposal 
offends against judicial independence 
and infringes various provisions of the 
Constitution that secure for the courts 
the inherent power to regulate their own 
process. 

Although we highlight in this press 
release areas of grave concern to the 
General Council of the Bar, we also 
note that there are a number of positive 
aspects notably in the Superior Courts 
Bill that are long overdue, and are 
accordingly welcomed. III 

NM Arendse SC, chairman, General 
Council of the Bar of SA 
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