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The Bar, the Bench and judicial 
independence* 

Norman Arendse SC, chair of the General Council of the Bar 
of South Africa 

W
e are indeed privileged to have 
in our midst many of our coun
try's finest legal luminaries: 

judges, lawyers, academics and others) 
who are concerned about the proposed 
Justice Bills and the likely impact it may 
have on the independence of the judiciary 
and the separation of powers. 

Naturally, I expect the debate and the 
discussion to be controversial si nce it 
concerns an amendment to our Constitu
tion. Constitutions are not like ordinary 
laws: special procedures and majorities 
are required to amend them. When any 
proposed amendment to the Constitution 
involves the potential for undermining 
the independence of the judiciary and the 
separation of powers, there is likely to be 
even more controversy. 

The Bar 
A vigi lant, vigorous, vibrant and 
independent Bar is crucial to the pursuit 
of a human rights culture, and justice. 

'The Bar has, in a very fundamental sense, 
been the engine room of justice, with its 
capacity to afford those gripped by conflict 
the opportunity of resolving such conflict 
th rough rat ional adjudication before an 
independent judiciary; and with its abi lity 
to articulate fearlessly the legitimate claims 
of the disempowered and the inarticulate 
in free and visible forensic combat against 
equals ; to define, protect and nurture the 
basic jurisprudential values which mediate 
the harshness of so many lives; to bring 
hope, optimism and energy, to the frustrated , 
and the angry; to maximise the opportunities 
for professional fulfillment and emotional 
ennoblement by young advocates seeking to 
give shape and focus to their lives through 
the law; and fundamentally to give to the 
nascent civilization which they inherit, its 
most defensible and sustainable vision ' .2 

*Speech delivered at the Conference on 
the Justice Bills, Judicial Independence 
and the Restructuring of the Courts held 
at Johannesburg on 17 February 2006. 
The conference was organised by the GCB 
Human Rights Committee under the lead
ership of Brian Spilg Sc. 

'The Bar has a special potential to pursue 
that vision effectively through the best 
of its profess ional traditions, its vast but 
often submerged potential for healthy 
idealism, its manifest capacity for rational 
thought and logical analysis, its rigorous 
standards of discipline and industry, and 
its continuing generation of the intellectual 
energy which must accelerate and sustain 
the pursuit of competitive excellence among 
its members' .3 

It is crucial for the country that the Bar 
should succeed in the realisation of this 
rich potential. Its success in doing so, will 
bring not only fulfillment and meaning to 
new generations ofyoung men and women 
attracted by the eternal fascination of the 
law but also accelerate the process of 
healing the deep wounds inflicted by the 
pain and the shame of our racist past. It 
will discipline and accelerate the crucial 
process of transfonnation - domestically 
within the Bar itself to reverse the grossly 
unacceptable racial and gender distortion 
within its own membership at all levels; 
and externally to restore for the law its 
legitimacy, relevance and living creativity 
in a constitutionally-protected democracy 
enforceable before independent courts of 
integrity and scholarship. The Bar must 
remain a crucial source for recruitment 
to such a Bench. 

The new Constitution has ushered 
momentous times for a ll of us. For 
the Bar it is a time for the rediscovery 
of its potential greatness; a time for 
renewal and cohesion; a time for 
strong leadership with a face which 
is optimistic and a temper which is 
positive. It is not a time for dissipation 
and fragmentation , or a time for despair, 
pessimism or retreat. 

The proposed 
constitutional amendment, 
the Justice Bill and judicial 
independence 
The publication of the Bill amending the 
Constitution is said to be part ofa package 
of measures that seeks to rationali se and 
transform the judiciary and improve its 
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accountability and efficacy. The Bill 
has e licited strong responses from civil 
society. These concern the timing of 
the amendment as well as substantive 
concerns that the Bills impact on the 
constitutional doctrines of the separation 
of powers and the independence of 
the judic iary. As former Chief Justice 
Arthur Chaskalson said in his farewell 
speech in the Constitutional Court in 
June 2005: 

'One of the princi ples of constitutionalism 
is the separat ion of powers. This is regarded 
in consti tutional theory as being essential 
to prevent power accumulating in one 
center. Experience shows that where there 
is absolute power, corruption and abuses 
of power are more likely to occur than 
where there are different centers of power, 
and checks and balances on the way power 
is exercised. There is a delicate balance 
between the judiciary and the other branches 
of government. The judiciary has been 
described as being the weakest branch. It has 
no police, no army and no purse. It depends 
on the other branches of government for 
its resources and for the enforcement of its 
judgments. The Constitution recognises this 
and requires such support to be given. It is 
the constitutional duty of the other branches 
of government to do so. 

It is important for our democracy that this 
be done, and that the delicate balance be 
kept intact, and that the different roles of the 
legislature, the executive and the judiciary 
be respected. 

I repeat today what I have emphasised on 
other occasions. It is that the independence of 
the judiciary and the separation of powers are 
foundational principles of constitutionalism. 
The delicate balance called for to give effect 
to this separation requires the three arms 
of government to pay attention to the inter
relationship between them mandated by the 
Constitution, and to the deference that each 
owes to the other. How this is done is of 
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particular importance to the standing of 
the courts, the efficacy, and the respect that 
their judgments command. It is crucial to 
constitutionalism.'4 

The UN Basic Principles on the 
Independence of the Judiciary lay out 
the requisite of independence in the first 
principle: 

'The independence of the judiciary shall be 
guaranteed by the State and enshrined in 
the Constitution of the law of the country. 
It is the duty of all governmental and all 
other institutions to respect and observe the 
independence of the judiciary.'5 

'The principle of the 
separation of powers 
is the cornerstone of 
an independent and 

impartial justice system. ' 

The principle of an independent judiciary 
derives from the basic principles of the 
rule of law, in particular the principle 
of separation of powers. The Human 
Rights Committee of the United Nations 
has said that the principle of legality 
and the rule of law are inherent in the 
International Covenant on Civil and 
Political Rights . The Inter-American 
Court of Human Rights has also 
stressed that ' there exists an inseparable 
bond between the principle of legality, 
democratic institutions and the rule 
of law.' According to this principle, 
the executive, the legislature and the 
judiciary constitute three separate and 
independent branches of government. 
Different organs of the State have 
exclusive and specific responsibilities. 
By virtue of this separation, it is not 
permissible for any branch or power to 
interfere into the other sphere.6 

The principle of the separation of powers 
is the cornerstone of an independent and 
impartial justice system. 

The Special Rapporteur on Extra
judicial , Summary or Arbitrary 
Executions and the Special Rapporteur 
on the Independence of Judges and 
Lawyers have concluded that ' the 
separation of powers and Executive 

Endnotes 
The Director-General of the Department 
of Constitutional Development and 
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respect for such separation is a sine qua 
non for an independent and impartial 
judiciary to function effectively'.7 

The Specia l Rapporteur on the 
Independence of Judges and Lawyers 
has underscored that ' the principle 
of the separation of powers ... is the 
bedrock upon which the requirements of 
judicial independence and impartiality 
are founded. Understanding of, 
and respect for, the principle of the 
separation of powers is a sine qua non 
for a democratic State '.8 

The principle of the separation of powers 
is an essential requirement for the proper 
administration of justice. In fact, having a 
judiciary that is independent of the other 
branches of government is a necessary 
condition for the fair administration of 
justice. It is also intrinsic to the rule of 
law. 

When the late Chief Justice Ismail 
Mahomed addressed the International 
Commission of Juri sts, 9 he said that in its 

essentials, any democratic society must 
rest on at least five crucial, mutually
reinforcing and interdependent premises. 
One of them was that the protection and 
the progressive reali sation offundamental 
human rights could not be guaranteed 
simply by initiatives within the political, 
executive and social agencies of society. 
They must be articulated, and in some 
measure at least, be policed and enforced 
by the law. Another premise was that the 
laws designed to protect fundamental 
human rights must themselves enjoy some 
measure of immunity from legislative 
review and amendment. No law-making 
authority - however formidable be its 
military arsenal , however confident it 
might be about its own wisdom, and 
however popular it might even believe 
itself to be in the perception of the 
electorate which put it into power - should 
ever be allowed to exceed the legitimate 
parameters of the constitutional covenant 
articulating fundamental human rights, 
save in the most compelling circumstances 
and through extraordinary procedures 
specially identified and defined within 
the very constitutional instrument from 
which it derives its power. 

Justice, Adv M Simelane, also attended. 

2 	 Extract of a speech by the late Chief 
Justice Mahomed on the occasion of the 
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Chief Justice Mahomed said that some 
credib le body must be vested with 
the power to blow the whistle when 
the parameters of the constitutional 
covenant were transgressed. Without 
such power that covenant had no teeth. 
The body armed with that power could 
not be the alleged transgressor itself. It 
could not be the State agency accused 
of a transgression . In a credible 
democracy it could therefore onl y be 
a judiciary.lo 

The power of judicial review is a 

'Unlike parliament or the 
executive, the courts do 
not have the power of 
the purse or the army 

or the police to execute 
their will. ' 

potentially awesome power. It impacts 
in crucial times and in crucial areas on 
the very destiny of some nations. But it 
is also a strangely paradoxical power. 
Unlike parliament or the executive, the 
courts do not have the power of the purse 
or the army or the police to execute their 
will. The highest courts in constitutional 
democracies do not have a single soldier at 
their command. They would be impotent 
to protect the Constitution if the agencies 
of the State which control its mass ive 
financial and physical resources, refused 
to command those resources to enforce 
the orders of the courts. As the late Chief 
Justice said: 

'The courts, could easi ly be reduced to 
paper tigers wi th the ferocious capacity to 
snarl and to roar but no teeth to bite and no 
sinews to execute their judgments which 
may then be mockingly reduced to pieces 
of sterile scholarship, toothless wisdom or 
pious poetry. As has already happened many 
times, the potentially awesome theoretical 
power of the judiciary in the Constitution, 
could, in those circumstances, implode into 
nothingness. Judges, in such circumstances. 
would visibly be demeaned. But much 
worse: human rights could be irreversibly 
impaired and civili zation itself dangerously 
imperiled.' II 

50lh anniversary of Jules Browde SC's 
membership of the Johannesburg Bar. 

Ibid. 
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4 	 Unedited extract of Chief Justice 
Chaskalson 's farewell speech. 

United Nations Basic Principles on the 
Independence of the judiciary endorsed 
by General Assembly resolutions on 29 
November 1985 and 13 December 1985. 

Our cover 

6 	 International Commission of Jurists 
(ICJ) International Principles on the 
Independence and Accountability of 
Judges, Lawyers and Prosecutors: A 
Practitioner 's Guide. 

Ibid. 

Ibid. 

9 The late Chief Justice's address to the 
ICJ in Cape Town on 21 July 1998. 

10 Ibid. 

I I 	 Ibid. 

The Blue Dress by Judith Mason (1995). Part of the Constitutional Court's art collection. Reproduced with permission of the 
court and the artist. 

Part 1 (painting - oil on board) of a 
triptych showing a suspended blue dress 
with animal (predator) tearing at pieces 
of the dress. The dress is set against a 
honeycomb-like grid. 

Note on The Blue Dress 

Part 2 (sculpture - mixed media) : 
Construction of a dress made of pieces 
of blue plastic, which are sewn together. 
Text is painted onto the dress beginning 
with 'Sister, a plastic bag may not be the 
armour of God but ... ' 

Contributed by Constitutional Court Justice Albie Sachs 

'Sister, a plastic bag may not be the 
whole armour of God, but you were 
wrestling with flesh and blood. and 
against powers, against the rulers of 
darkness, against spiritual wickedness 
in sordid places. Your weapons were 
your silence and a piece of rubbish. 
Finding that bag and wearing it until 
you were disinterred is such a frugal, 
common-sensical, house-wifely thing to 
do, an ordinary act. .. Memorials to 

your courage are everywhere; they blow 
about in the streets and drift on the tide 
and cling to thorn-bushes. This dress is 
made from some of them. Hamba kahle 
Umkhonto.' 

These are the words that Judith Mason 
wrote on the dress she made out of 
blue plastic bags to honour an African 
woman freedom fighter whose naked 
body was found in a shallow grave 
as a result of the work of the Truth 

Part 3 (painting - oil on canvas) 
showing a suspended blue dress with 
animal (predator) facing the viewer. The 
work also includes images of glowing 
braziers and a mug. 

and Reconciliation Commission. There 
was a bullet wound through her skull 
and her only covering was a piece of 
plastic bag over her private part. Judith 
generously gave the three works to the 
Constitutional Court for virtually no 
material reward. 

I believe it is one of the great artworks 
in the world of the late twentieth cen
tury. No visitor to the court fails to be 
moved by it; many weep. (l) 
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