
Conference on judicial independence 

During the December holidays, the Justice Ministry published 
its revised Constitution 14th Amendment Bill. The Human 
Rights Committee of the GCB subsequently organised a 
conference on 'The Justice Bills, Judicial Independence and the 
Restructuring of the Courts, ' which was held at Johannesburg 
on 1 7 February 2006. 

Brian Spi/g SC, chair of the GCB's Human Rights Committee, 
reports as follows: 

W
e were honoured that emi
nent jurists, at short notice, 
were able to give of their 

time and make such a valuable con
tribution. There were just under 100 
delegates, including judges and retired 
judges from the Constitutional Court, 
the Supreme Court of Appeal, the 
Transvaal Provincial Division and 
the Witwatersrand Local Division . 
Other delegates included the Director
General of Justice and Constitutional 
Development, representatives from the 
State Attorney's office and the Law 
Society of South Africa, and members 
of the Bar. 

The presentations at the conference 
probably contributed to President 
Mbeki 's statement early the follow
ing week, to the effect that the Justice 
Minister should attend to the concerns 
of judges and not rush the Bills through 
Parliament. The President said that it 
never was the intention to compromise 
the independence of the judiciary. 

Former Chief Justice Arthur 
Chaskalson delivered the first keynote 
address. ' It's the early incursions into 
checks and balances which historically 
have been shown to open the way for 
later incursions to be made. Nobody 
knows what the future holds for us, but 
once you accept you can eat into pro
tections which are there, and that you 
can erode fundamental principles of 
the Constitution, sometime, somebody 
else can take it further,' he said. 

Justice Chaskalson warned against 
considering the Constitutional 
Amendment and Superior Courts Bills 
in isolation. These Bills had to be 
considered together with the Judicial 
Complaints and Judicial Education 
Bills as a single package. 
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The former Chief Justice explained 
the constitutional principles which 
expressly provide for a separation 
of powers between the legislature, 
the executive and the judiciary. They 
provide that the judiciary shall be 
independent and impartial , and shall 
have the power and jurisdiction to 
safeguard and enforce rights under the 
Constitution. He emphasised the con
stitutional provisions which secured 
non-interference with the function
ing of the courts and the obligation 
imposed on organs of state to assist 
and protect the courts' independence. 

Justice Chaskalson explained how and 
why it came about that the CC rules 
were placed in the hands of the heads 
of the CC and of the SCA. He con
sidered it essential that the executive, 
whilst it could have a say, should not 
have control over the way the CC 
functioned. He pointed out that the 
Constitutional Court Complementary 
Act already gave that court an impor
tant say over the appointment of its 
staff and over matters relevant to the 
budgetary process. 

Justice Chaskalson demonstrated how 
the original Bills, introduced initially 
under former Justice Ministers Omar 
and Maduna, extended to all courts 
the functional independence enjoyed 
by the Constitutional Court in respect 
of staff appointments and budget. He 
explained that when the current set 
of Bills replaced the 'Maduna Bills ' 
, .. . [T]here was a shocked response 
by the judiciary ... because they con
tained provisions which had not been 
discussed with them, which had not 
been part of any of the previous legis
lation, and which seemed quite clearly 
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to impinge upon the functional inde
pendence of the judiciary.' 

Justice Chaskalson pointed out that 
the current Bills not only gave the 
Minister the power to make rules but 
also the power to make regulations 
dealing with the way the courts would 
function. 

The former ChiefJustice then picked up 
on the Explanatory Memorandum from 
the Ministry which claimed that the 
Bills give effect to the 'Commonwealth 
model of separation of powers.' He said 
that he was not aware of any particu
lar 'Commonwealth model .' However, 
the Australian, Canadian, Ghanaian, 
Pakistani and Ugandan Constitutions 
all provided in one form or another 
that the administrative functions of the 
court were placed under the control 
of the judiciary. He said, 'Some of 
the most respected courts and largest 
courts in the Commonwealth countries 
are vested with substantial powers to 
control their own administration.' 

The former Chief Justice provided an 
insight into the judiciary's commitment 
to transformation. It was the judges on 
the Judicial Service Commission who, 
some ten years ago, asked for a formal 
complaints system to be established. 
Similarly, it was the judiciary that 
pressed continually for a proper and 
well-funded formal system of judicial 
education. It was always envisaged 
that both the complaints system and 
the judicial education system were 
to be administered by judges. What 
emerged under the present Ministry 'S 
drafts was a far different system, and 
in the case of judicial education, one 
effectively under the control of the 
Minister. 

Justice Chaskalson explained how the 
proposals dealing with acting judges 
of the Constitutional Court would sig
nificantly reverse the present posi
tion in which the concurrence of the 
Chief Justice was required. Because 
the Constitutional Court sat en bane, 
he considered it important that the 
Minister should not have control over 
how vacancies should be filled. 

Justice Chaskalson then picked up the 
theme of an evolving process of judi
cial independence. He considered this 
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process essential to a constitutional 
state. In hi s view, the current Bills 
would stop and reverse this process 
because of the control that would be 
placed in the Minister's hands. 

He also put into context claims that 
the Constitutional Amendment and 
Superior Courts Bills had to do with 
transformation. He said: 'One thing 
needs to be stressed. The Education 
Bill and the Complaints Bill are issues 
which the judges have been pressing 
for, for almost ten years now. The 
particular provision of the Bills to 
which the judiciary objects have noth
ing whatever to do with transforma
tion. They have everything to do with 
the control which has now been taken 
by the Minister. And I say again, as 
I said earlier, it's absolutely crucial 
to reali se that the State is involved in 
most cases in the Constitutional Court, 
it 's involved in all criminal cases, and 
is one of the major litigants in other 
courts in civil cases. The steps which 
are proposed, in effect for the Minister 
to exercise greater control of the func
tioning of the judiciary, are harmful, 
and I consider it essential that the 
evolving process of judicial independ
ence which was carried out during the 
first ten years of the constitutional 
order should not be reversed.' 

After the former Chief Justice con
cluded his presentation, Judge Bob 
Nugent of the SCA made the fol
lowing observation from the floor : 
'Judicial independence is an evolving 
concept. It is in that context that one 
must not allow the Superior Courts 
Bill to overshadow the importance of 
the amendment to the Constitution . 
Because a Constitution is a very dif
ferent instrument to an ordinary stat
ute its importance lies in the fact that 
it entrenches principles. It entrenches 
them now and it entrenches them for 
the future . And what is now sought to 
be entrenched is the Minister's control 
over the administration and budget of 
the courts.' 

Former CC Justice Johann Kriegler 
delivered the second keynote address. 
He said : 'When we speak of judicial 
independence, we speak of it as the 
independent custodian of the rule of 
law, not as the independent asserter 
of its own interests and rights. Its 
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independence has a purpose; it 's a tool 
towards ensuring the preservation of 
the rule of law. The judiciary needs its 
independence, not as an assurance of 
the individual power of judges but as 
the underwriter of the personal liberty 
of the individual .' 

Justice Kriegler spoke of the unique
ness of our Constitution. He said 
that our Constitution was drafted as 
a result of a negotiated revolution. It 
recognised our background and recog
nised the need to balance the centres 
of power so as to ensure that 'a Patriot 
Act or other executive invasions 
of individual liberties, as they are 
manifesting themselves in the United 
Kingdom, would not become possible 
in this country.' 

Justice Kriegler expressed concern 
about the complete failure of those 
responsible for the current draft to 
understand how the South African 
judiciary functioned. He illustrated 
this by reference to the Ministry 'S 
Explanatory Memorandum which 
referred to the role of the Chief Justice 
in the exercise of the judicial functions 
of all courts. The Chief Justice, he 
said, had never been responsible for 
the establishment and monitoring of 
norms and standards for the exercise 
of the judicial functions of the courts, 
as indicated in the memorandum. 

Justice Kriegler concluded: 'We have 
no battalions and we have no purses, 
that's true, but the Constitution gives 
us moral authority and the Constitution 
obliges the executive and the legis
lature to protect, promote, assist and 
ensure the authority and the independ
ence of the judiciary.' 

Chief Justice Pius Langa addressed the 
conference with a brief perspective. 
He made it clear that he was not going 
to express any views about the con
stitutionality or unconstitutionality of 
the proposed Bills. The Chief Justice 
also traced the history of the Bills 
and the intention that the Bills should 
come in as a package. Transformation 
of the judiciary is something which 
is very close to my heart and to the 
hearts of all the members of the heads 
of the Courts who have made submis
sions.' The Chief Justice picked up 
on the evolving concept of judicial 

independence: ' We are an evolving 
society and really the question is: how 
do we evolve in the context of separa
tion of powers? And I pose a question 
here. Do we evolve backwards or do 
we evolve forwards? Do we entrench 
those aspects which make for a good, 
stable, exemplary democracy or do we 
want to give the narrowest of mean
ings to those concepts, independence 
of the judiciary, separation of powers, 
and so forth? ... All the jurisdictions 
that I interact with, and these are 
jurisdictions we admire, are moving 
towards giving a wider meaning of 
independence than that which I think 
these Bills seek to curtail.' 

The Chief Justice said that he would 
like to emphasise the good things, 
things which needed to be done and 
which the judiciary wished to have 
accelerated. 'Transformation, ration
alisation, those things are important, 
they need to happen. In fact, we have 
consistently made that point.' 

The Chief Justice reverted to the per
vading theme of judicial independence 
as an evolving process. He concluded: 
' It does sadden me that that section (ie 
section 165) now is sought to be dilut
ed by entrenching something which 
should have been open, in my view.' 

Professor Cathi Albertyn, director of 
the Centre for Applied Legal Studies 
at the University of the Witwatersrand, 
spoke about the impact of the Justice 
Bills on judicial independence. In her 
view, it was necessary to determine 
the present evolution of judicial inde
pendence and the appropriate model 
that would give it content. She was 
satisfied that the proposed Bills dem
onstrated an overall pattern of incur
sion into judicial independence. In her 
view, the judiciary 'needs to be trusted 
to be involved in the selection of judg
es, to be involved in the administra
tion of Courts, to get the right kind of 
orders and not be ousted from giving 
particular kinds of orders.' 

She considered an amendment to the 
key section 165 provision as frustrat
ing the evolutionary process of the sep
aration of powers and referred to both 
the Canadian and Australian models 
where those responsible for adminis
tering the courts remained accountable 
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to the judiciary itself. She was most 
concerned about the Minister trying 
to assume the rule-making functions 
and diluting the court's ability to grant 
suspension orders. 

Deputy President of the SCA Judge 
Lex Mpati, Justice Kate O' Regan and 
SCA Judge Nugent dealt with the 
proposed restructuring of the courts. 
Justice O'Regan spoke of the need for 
institutional change in a functioning 
judiciary. The issue was whether or 
not an apex court having a general 
jurisdiction was desirable and if so, 
what that institution should be. 

Justice O'Regan premised her remarks 
by reference to the uniqueness of our 
Constitution - a normative Constitution 
which impacted on the general legal 
system and on the ordinary princi
ples of fairness and good faith that 
permeated our common law. These 
equated with social norms which were 
expressed as the constitutional values 
embodied in our constitutional law. In 
her view, the questions to be resolved 
were personnel and timing ones. It 
was necessary, she said, for the apex 
court to draw from a wide range of 
skills. 

Judge Nugent expressed concern about 
the envisaged role of the SCA and 
of fragmented circuit courts. A frag
mented court was not conducive to the 
development of law and undermined 
collegiality. 

Judge Mpati also raised the issue of 
the proposed appointment of a second 
Deputy President of the SCA and the 
desirability or otherwise of creating a 
special chamber presided over by only 
some of the SCA judges. 

Floor discussions were facilitated at 
various stages during the conference 
by Ishmael Semenya SC, Vincent 
Maleka SC and Malcolm Wallis Sc. 
Wallis also gave a presentation on the 
impact of the Justice Bills in regard to 
court restructuring and its effect on the 
Tax Courts, Competitions Tribunal, 
Labour Court and Land Claims Court. 

The format of the conference allowed 
for floor participation. This proved 
to be invaluable. George Bizos SC 
mentioned that not even the Judicial 
Services Commission had been con
sulted: a point in limine for the future. 
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He appealed particularly to the depart
ment not to view the legal fraternity 
as adversaries - we had one of the 
best constitutions in the world which 
we were all interested in maintaining. 
Bizos also drew attention to the depart
ment's advice that public participation 
before the Portfolio Committee was 
unlikely. He endorsed this author's 
earlier caution, which referred to the 
obiter dicta of the late Chief Justice 
Mahomed, to the effect that portions 
of the Constitution might be incapable 
of amendment because they affect
ed the very fabric of constitutional 
democracy. 

The main features that can be distilled 
from the conference are these. 

There is general consensus amongst 
eminent retired judges and the legal 
fraternity that the Constitution 
should not be tampered with. It is 
an evolving instrument that should 
retain its inherent flexibility. 

2 Any remedial legislation can 
be effected by ordinary Act of 
Parliament. 

3 The truly transformational Bills 
relating to judicial education and 
conduct should be processed, 
but should fully respect the 
independence of the judiciary. 

4 The Constitution Amendment Bill 
and the Superior Courts Bills have 
little to do with transformation. 
They are about controlling the 
judiciary. 

5 The Department has ignored 
existing structures. The JSC were 
sidelined; the courts were not 
given an opportunity to exchange 
views regarding court restructuring 
and there appears to be an attempt 
to push through the Bills without 
proper public debate. 

6 The institutional independence of 
the courts as it has now evolved 
here requires the adoption of a 
model more in keeping with the 
Canadian or Australian models 
where the administration of the 
courts is under the control and 
authority of the judiciary, not under 
the control of the executive. II) 
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