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Judicial independence - impending 
constitutional crisis 

Brian Spi/g SC, Johannesburg Bar 

The Judicial Bills 

The Ministry for Justice and 
Constitutional Development under 
its Deputy Minister has presented 

a number of Bills which affect the judi
ciary. The Constitution 14th Amendment 
Bill proposes fundamental amendments 
to the Constitution, including one to 
the key provision of the Constitution 
which entrenches and guarantees judicial 
independence. The new Superior Courts 
Bill provides for extensive intrusion by 
government in the functioning and con
trol of the courts. The three remllining 
Bills deal with much needed reform in 
respect of judicial conduct and disci
pline, and also judicial education and 
training: the Judicial Conduct Tribunal 
Bill, the South African National Justice 
Training College Bill and consequen
tial amendments to the Judicial Service 
Commission Act 9 of 1994 (see Spilg 
'Judicial Independence - a dummy 's 
guide' 2005 August Advocate 16). 

The Ministry made it plain that it 
wished to push through the Constitution 
Amendment Bill 2005 (current draft 
dated 14 December 2005) and the 
Superior Courts Bill (current draft dated 
19 October 2005) during this year's par
liamentary sess ions. 

The passage of the thr~e other Bills 
intimately involved with transformation 
has been shelved by the Deputy Minister 
- temporarily in the case of those deal
ing with judicial conduct; indefinitely in 
respect of judicial training. 

Consequences of CAB and 
SCB 
Unlike the Bills dealing with judicial con
duct and training that have been shelved, 
the Constitution Amendment Bill and the 
Superior Court Bill ('CAB' and 'SCB') 
are little concerned with representivity 
on or transformation of the Bench. They 
are fundamentally concerned with con
trol of the judiciary and tethering it. This 
is to be achieved directly by stripping the 
judiciary of control over its functional 
and procedural independence, including 
its rule-making powers. It is also to be 
achieved indirectly, but as effectively, by 

rendering the courts dependent upon the 
executive. 

The various proposals in these two Bills 
will emasculate the judiciary of its func
tional independence. If these Bills are 
passed into law the consequence is that 
fair trial process, non-arbitrary proce
dures, non-interference by government in 
matters such as specific judge selection 
for a particular case, and an impartial 
judiciary can no longer be guaranteed. 

The 1996 Constitution was fashioned in 
order to ensure constitutional democracy 
under the rule of law and secured by an 
independent judiciary. Section 165 of the 
Constitution leaves no room for misun
derstanding. It is this section which the 
Ministry has targeted. It has also targeted 
other critical areas of the judicial func
tioning that secure fairness of process, 
non-arbitrariness and impartiality. 

A bare decade ago, our constitutional 
drafters wrote into section 165 of the 
Constitution provisions that ensured that 
only courts could pronounce on the con
stitutional validity of enactments, that 
guaranteed judicial independence, that 
prohibited organs of state from interfer
ing with the functioning of the courts (see 
wording of sectionI65(3)) and obliged 
government to protect (with the con
comitant obligation of respect for) ' ... the 
independence, impartiality ... and effec
tiveness of the court' (section 165(4)). 

Judicial independence goes beyond the 
ability to deliver a judgment in open 
court. It ensures that the judiciary has 
autonomy over matters which relate 
directly to the exercise of its judicial 
functions and to the public perception 
of a court that dispenses justice fairly, 
impartially and free from political pres
sures . Unless the courts enjoy functional 
autonomy, justice has no chance of being 
fairly dispensed. Functional independ
ence includes administrative functions 
that can adversely impact on the courts' 
ability to perform their judicial functions. 
The Constitution has already indicated in 
section 165(4) that this includes any 
matter affecting the impartiality, dignity, 
accessibility, effectiveness, efficiency 
and functioning of the courts. 
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If clarity was needed as to whether our 
Constitution placed administrative func
tioning outside the control of the courts, 
then it was resolved by the Constitutional 
Court in De Lange v Smuts NO 1998 
(3) SA 785 (CC) at para [70] .The court 
identified the critical features of an inde
pendent judiciary to be security of ten
ure, financial independence and institu
tional independence. Justice Ackerman 
described institutional independence to 
mean (citing R v Valente) [1985] 24 
DLR (4th) 161 (SCC) at 184) ' ... judi
cial control over administrative decisions 
that bear directly and immediately on 
the exercise of the judicial function.' 
Accordingly, there seems to be little 
reason for the Ministry to amend sec
tion 165 for purposes of clarification. It 
would be mischievous if the result is to 
amend that section in any manner incon
sistent with the De Lange case. 

The ramifications of tampering with a 
constitution is far-reaching, particularly 
if they affect and limit the role of insti
tutions that are established to act as a 
buttress between the executive and the 
individual (cf Momoniat & Naidoo v 
Minister of Law and Order 1996 (2) SA 
264 (W) at 270D citing Van den Heever 
JA in a 1950 Appellate Division case). 
They are well nigh impossible to undo at 
the best of times. They are impossible to 
undo when most needed - during times 
of government excess. 

The Constitution Amendment Bill and 
the Superior Courts Bill materially under
mine judicial independence by giving 
the executive, through the responsible 
Minister, power to control all elements 
relating to the administration of justice 
and the budget of courts. If the intended 
reach of the Minister's functions over 
court administration was not sufficiently 
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clear, it is resolved by a reading of the 
Superior Courts Bill which includes as 
part of the Minister's powers over the 
court, the appointment of judges to key 
positions and placing control over the 
rule-making functions in the hands of 
the Minister. 

Offending provisions 

The most contentious proposals found 
both in the Constitution Amendment Bill 
and in the Superior Courts Bill and 
which impact on judicial independence 
are the following: 

Constitution 14th Amendment 
Bill 

1 Amendment to section 165 

Content 

Distinguishes between an administrative 
function and a judicial function per
formed by the courts. It places the former 
together with the courts ' budget under 
the Minister's control. 

Current position 

The executive cannot interfere with the 
courts ' control over administrative deci
sions that directly affect the exercise 
of the judicial' function (De Lange 's 
case). The courts' budget is fixed direct
ly by an Act of Parliament under the 
Judges ' Remuneration and Conditions of 
Employment Act 47 of 200 I. 

Objection 

The amendment offends the basic tenets 
of judicial independence in , a constitu
tional democracy by interfering with 
the exercise of judicial authority and by 
expressly conferring on the Minister the 
power to exercise '... authority over the 
administration and budgets of all courts.' 
Judicial independence is specifically 
acknowledged in s 165 of the Constitution 
and underpins the Constitution itself. It is 
replete throughout the Bill of Rights sec
tion (eg sections 7(1), (2), 9(1), 34(1) 
and 36(2) - see Minister of the Interior 
v Harris 1952 (4) SA 769 (A) at 788H
789D; cf at 779H-780B and 784D-H). 

2 Section 172(3) 

Content 

Precludes any court from making an 
order suspending the commencement of 
an Act of Parliament or a Provincial 
Act. 

10 

Current position 

The CC has the inherent power to provide 
a suitable remedy ' ... taking into account 
the interests of justice' (section 173 read 
with section 172(2) (a)). Section 80(3) 
of the Constitution expressly allows the 
CC to suspend the commencement of an 
Act of Parliament, if ' ... the interests of 
justice require this: where one third of 
the National Assembly seeks an order 
declaring an Act of Parliament unconsti
tutional. Section 121 of the Constitution 
also acknowledges the CC's power to 
grant a suspension order in respect of 
Provincial Bills. 

Objection 

The CC's powers to grant a suspension 
order are already recognised under the 
Constitution. Any attempt to preclude the 
CC from fashioning a suitable remedy 
interferes with judicial independence. 
Although the grant of temporary inter
dicts in individual cases remains, it is 
of little comfort if legislation is passed 
that significantly undermines one of the 
fundamental human rights provisions. 
The CC has already indicated the restric
tive test to be applied if it were to grant 
a suspension order - see President of 
the Republic of South Africa v United 
Democratic Movement 2003 (1) SA 472 
(cq at para 32. 

3 Section 174 and section 175 

Content 

The President as head of the executive to 
appoint Judges President, Deputy Judges 
President, acting appointments to those 
posts, and also acting CC justices. 

Current position 

Judicial Service Commission recom
mends the appointments to these offices. 
Acting appointments are done under 
a system of concurrence by the court 
involved. 

Objection 

The executive will be able to influence the 
most sensitive areas of judicial administra
tion, such as selection of judges to hear 
specific cases and acting appointments 
to sensitive cases. This undennines the 
judicial function which can only operate in 
an environment where litigants enter court 
as equals before the law, and where the 
impartiality of the judge and consistency of 
procedural treatment is not compromised. 
The State is a litigant par excellence, from 

criminal to civil and constitutional cases. 
There are also issues of acceptance of 
executive appointments to key offices and 
their impact on morale and leadership. 

The Superior Courts Bill 

4 Sections 2(1)(d) and 15(1) 

The Minister is to exercise administrative 
control over courts and authority over the 
courts ' budget. 

Current position 

As above for proposed amendment to 
section 165 of the Constitution. 

Objection 

As before. Undermines judicial inde

pendnce. 


5 Sections 8(1) and 10(4) 


Content 

The Presid). 

Current position 

Varies . Tax Court judges are allocated by 
the Judges President or Deputy Judges 
President. Judges of the Land Claims 
Court are appointed by the President on 
the advice of the JSc. 

Objection 

The executive should not determine the 
composition of specialist courts. This 
would undermine faith in judicial inde
pendence, particularly as appointments 
are not indefinite. It bears the risk of cre
ating a fragmented, non-cohesive juris
prudence. 

6 Sections 12(3), 13 and 16 

Content 

The Minister to appoint the courts' staff. 

Current position 

Heads of Court manage their own 
courts. 

Objection 

Undue influence of executive and poten
tial tethering of judiciary. Impacts on 
effectiveness of judicial functioning. 

7 Section 40 

Content 

Rule-making power to be stripped from 
courts and placed in the Minister 's 
hands. 

Current position 

Section 173 of the Constitution expressly 
confers on the courts the inherent power 
to regulate their own process. 
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Objection 

Fundamentally undennines judicial inde
pendence. Rules of court secure a level 
playing field for litigants. Cannot expect 
Minister to understand the impact of 
rules as to procedural law, much less 
its substantive law roots and potential 
consequences. 

Judicial independence 
contextualised 
There is no issue of greater significance 
in our legal system or in the protection 
and fair treatment of all citizens than the 
preservation of judicial independence. 
Our body of jurisprudence becomes arbi
trary in application if the courts are 
not visibly and perceptually independent 
from executive interference or control. 

A fundamental objection to the proposed 
amendments to the Constitution and to 
the Superior Courts Bi ll is that they will 
allow the executive to interfere with the 
operation and functioning of the courts. 
At present, we have a strong jurispru
dence that identifies the reach of the judi
cial function. It seeks to ensure that the 
judiciary enjoys an independent status 
and immunity from political pressures. 
A democratic society requires that the 
process of adjudication is clearly sepa
rated from the processes of government 
and Parliament. The appointment of key 
staff and of Judges President by govern
ment would provide the framework for 
arbitrary political interference. 

Moreover, judges who seek promotion 
to key posts may be reluctant to jeop
ardise their chances by giving decisions 
against the executive. The appointment 
of judges to decide a particular tax case 
or a particular land claims case and the 
appointment of a roster of judges by the 
President as opposed to a peer group may 
well create perceptions of State-minded 
tribunals established to hear matters that 
principally affect State interests. It is of 
concern that the country's President is 
to appoint Judges President and that the 
staff allocated to the Judge President is 
answerable directly to the Minister. 

What guarantee is there that Allan 
Dershowitz ' observation of United States 
judges during the Rehnquist era could 
not apply at some later stage here? He 
stated in America on Trial at 41: 'Chief 
Justice Rehnqui st has rendered simi
lar decisions, nearly always siding with 
claims of governmental power over indi-
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vidual rights. This is especially true 
when rights have been claimed by weak 
and unpopular, even despised, minority 
groups .' Dershowitz continued, 'Despite 
lifetime appointments, too many judges 
seek popularity and acceptance by the 
powers that be.' 

Exposing some myths 
The Department has sought to down
play the significance of the amendments. 
Consciously or otherwise, it has also 
distorted their purpose. 

In the main, the Department claims that 
the changes are part of the transforma
tion process. 

It is difficult to fathom how, when almost 
all the key judicial positions are repre
sentative of the majority of the popula
tion, it is now time to reduce their control 
over the judicial function , nor why thi s 
is transformational. The irony is that the 
converse is true. 

It is equally difficult to understand how 
a line of command can properly function 
where the staff member who is supposed 
to support, for instance the Chief Justice 
or a Judge President, receives instruc
tions from and is accountable to another. 
If the Chief Justice has a complaint, he 
would be required to go through the 
Minister. It is far preferable that admin
istrative officers fall directl y under the 
judiciary and are answerable only to the 
judiciary. 

It is also difficult to appreciate how 
a rule-making function can ever be a 
transformation issue. The rule-making 
function has stood the test of time irre
spective of the political dynamics at any 
particular stage of a country 's constitu
tional development. 

The Department also seems to think 
that no constitutional challenge is pos
sible once a constitutional amendment 
has been passed by 75% of the National 
Assembly members. That is incorrect. 
Schreiner JA's concurring judgment in 
Harris (supra) finds stronger support 
within a constitutional democracy. In 
Premier Kwa-Zulu Natal v President of 
the Republic of South Africa 1996 ( I) 

SA 769 (CC) at paras 47 to 50, the late 
Ismail Mahomed DP raised the possibil
ity that our courts may follow the prec
edent of the Indian Supreme Court which 
held that such power as was vested in 
the legislature to amend the Constitution 
could not be employed ' to the extent of 
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destroying the basic features and struc
ture of the Constitution.' 

A Constitution is a living document 
capable of adaptation, without legisla
tive interference. It is a document of 
pennanence, the interpretation of which 
is moulded by and evolves with soci
ety's mores and maturity. Section 165 
of the Constitution makes it plain that 
the responsibility for interpreting the 
Constitution as a living document vests 
exclusively with the courts. 

In The Attorney General v Unity Dow 
1994 (6) BCLR I (Botswana) Aguda JA at 
41 said the following ; 'The Constitution 
is the supreme law of the land and it is 
meant to serve not only this generation 
but also generations yet unborn ... ' (See 
also Amissah JP at 7 .) 

Conclusion 
Justice Louis Brandeis of the United 
States Supreme Court said some 75 years 
ago that ' the greatest dangers to liberty 
lurk in the insidious encroachment by 
men of zeal, well-meaning but without 
understanding' (Olmsted v United States 
277 US 438 at 479 (1928». 

If the Ministry is well-meaning, then it 
will revise its thinking and place judi
cial independence as the model around 
which administrative and management 
functions must be moulded , not the other 
way around. 

If there are rogue elements within the 
Ministry or the Department who wish 
to change the constitutional order, then 
it is best that further dialogue involves 
the Cabinet as a whole and that they be 
directly informed by those justices in 
recent retirement who have served on 
the CC, and who have served only one 
master, the Constitution with the va lue 
it entrenches for all. 

The other route will lead to a constitu
tional crises impacting not only on our 
judicial system and our constitutional val
ues for all time but also on our ability to 
sustain socio-economic objectives. It has 
been pointed out that there exists a direct 
relationship between a developing coun
try 's ability to attract sustainable invest
ment funds and its legal environment, in 
particular the degree of independence 
enjoyed by its judiciary and its powers of 
review (see Nicholas Thompson (senior 
editor) 'Common Denominator' in Legal 
Affairs Jan-Feb 2005; also alluded to in 
2004 (I) McKinsey Quarterly) . CD 

11 


