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The Pinkas Synagogue in the Jewish 
Quarter in Prague is no ordinary 
building. Its stark walls bear the 

names, dates of birth and dates of death 
(almost without exception 1944-45) of 
all Jewish Czechoslovakian citizens who 
were imprisoned in the Terezin concen
tration camp, from where they were 
transported to other Nazi concentration 
camps and murdered - 77 297 names 
of those who did not return appear on 
those walls. 

In Wenceslas Square, an unobtrusive 
monument to the victims of commu
nism marks the spot where Jan Palach 
turned himself into a human torch in 
protest against the Warsaw Pact's brutal 
suppression of the liberalising Prague 
Spring of 1968. 

Against this background, it came as no 
little surprise when the President of the 
Czech Republic, Vaclav Klaus, in his 
welcome to delegates at the International 
Bar Association Conference held in 
Prague in September last year, and 
apparently concerned about the impact 
that strict adherence to the rule of law 
may have on a developing economy, 
cautioned delegates against what he 
described as 'Human Rightsism.' One 
might have expected that, in the setting 
in which he spoke, a little concern for 
the preservation of human rights may 
not have gone amiss. But then history 
teaches us that we learn nothing from 
history. 

It was all the more encouraging then , 
that the President of the IBA, Francis 
Neate, whose welcome to the confer
ence followed immediately upon that of 
the Czech President, announced unam
biguously that the IBA Council would, 
during the conference, adopt a resolu
tion reaffirming its commitment to the 
rule of law. 

As a first-time attendee of the IBA 
conference, I confess that the cynicism 
with which I anticipated a gathering of 
nearly 4 000 lawyers was not quick
ly undermined when I witnessed the 
opening frenzy of networking, with the 
exchange of business cards reminis
cent on a massively elevated scale of 
the early scene in the film 'Lost in 
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Translation.' In addition, a programme 
bursting with social functions , from the 
welcome party in the Municipal House 
and the reception hosted by the Czech 
Bar in the grounds of the Prague Castle 
on the opening day of the conference, to 
the closing gala dinner in the magnifi
cent state rooms of the Prague Castle, 
built in an era where the rule of law 
was not uppermost in the minds of the 
citizenry, was not easily to be reconciled 
with a commitment to human rights and 
the plight of the oppressed across the 
world. 

The programme of the conference cov
ered a remarkable spread of topics, and 
those expecting a focus on human rights 
and the rule of law may have deduced 
from topics such as 'Russian oil and 
gas: security of investment and security 
of supply,' 'Tips for barbarians against 
the fall of the empire: how to protect 
your bank client against the bankruptcy 
of mega-customers,' 'Art collectors and 
collections: legal and fiscal regime,' 
'The real estate boom in Central and 
Eastern Europe,' and my personal favou
rite, 'Beam me up Scotty! Space tour
ism and its technical, legal and regula
tory aspects,' that they had arrived at a 
conference designed to protect and pro
mote the interests of the world's wealthy 
elite. That such a focus was present is 
inescapably so. 

Nevertheless, there was much else that 
may have persuaded the conference del
egate that the broad church that was 
the IBA contained within its ranks and 
programmes a commitment to the rule 
of law that will prove to be of interna
tional significance. The programme of 
the Human Rights Institute included a 
focus on the restructuring of the United 
Nations, co-chaired by the former IBA 
President and former Argentinian per
manent representative to the United 
Nations, Emilio Cardenas, and Justice 
Richard Goldstone. The prospects for 
meaningful reform seemed bleak, with 
ambassador Cardenas pointing out that 
no government at present possessed 
of a veto on the Security Council was 
likely to win increased domestic politi
cal support by proposing the extension 
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of the veto to other, including African, 
countries, while the existing veto sys
tem had effectively introduced certain 
no-go areas which would inevitably be 
expanded if the veto were extended to 
other countries, further restricting the 
effective functioning of an already ham
strung organisation. Justice Goldstone, 
with his traditional directness, remarked 
that certain countries in the United 
Nations appeared to treat the rules of 
international law more like an aLa carte 
menu than a recognised body of law. 

The HRI's programme also included a 
session entitled' National Reconciliation: 
history and law,' which included a dis
cussion of great interest to the South 
African observer on the land claims of 
dispossessed Czechs, in the aftermath of 
both the Communist occupation and the 
Second World War, when over a million 
Sudeten Germans were dispossessed of 
citizenship and property rights before 
the commencement of communist rule, 
the political solution offered by the new 
democratic government being to restrict 
land claims to those dispossessed under 
communism. The HRI further focused 
on the introduction of the International 
Criminal Court, its founding history and 
prospects. 

The Legal Practice Division hosted a 
conference session entitled 'Victims 
and Witnesses: serious violations of 
humanitarian law - representation and 
compensation,' where issues of rep
resentation of victims and witnesses 
before international tribunals and the 
prospect of participation by victims in 
the proceedings before such tribunals 
came under scrutiny. The Academics ' 
Forum, in a joint session with the Forum 
for Barristers and Advocates, focussed 
on 'Franz Kafka, The TriaL and the Law,' 
The session, led by South African aca
demics, employed the celebrated Kafka 
novel as an illustration of how rights of 
due process may be taught to law stu
dents. In the city of Kafka's birth, South 
Africans who visited the new Kafka 
museum on the banks of the Vltava were 
disturbingly reminded of the bureaucra
cies of both pre- and post-apartheid 
South Africa. 

On finer analysis, a conference seeking 
to address the interests of nearly 4 000 
delegates is probably not the yardstick 
by which to measure the significance or 
commitment of the IBA to the rule of 
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law. There was enough bait to provoke 
a further nibble at what the organisa
tion, and particularly its Human Rights 
Institute, has to offer. The HRI is jointly 
chaired by ambassador Cardenas and 
Justice Goldstone. It has just reached its 
tenth anniversary, and launched at the 
conference is loth anniversary appeal for 
further funding. Its reach is significant 
- its considered response to UN sec
retary-general Kofi Annan's report 'In 
Larger Freedom: Towards Development, 
Security and Human Rights for All' last 
year urged the adoption of an interna
tionally acceptable definition of ter
rorism, to curtail arbitrary action in 
this field , and stressed that there is no 
contradiction between countering ter
rorism and upholding human rights. 
The HRI has lobbied for ratification of 
important human rights and humanitar
ian law treaties and the Rome Statute of 

the International Criminal Court. 

In October last year, against the back
ground of increasing horror stories 
emerging from Guantanamo Bay, Iraq 
and Afghanistan, the HRI made critical
ly important submissions to the House 
of Lords concerning use in UK legal 
proceedings of evidence obtained by 
torture. Sir Sydney Kentridge presented 
oral submissions in support of a written 
brief on the subject. The HRI programme 
for February 2006 included 'Combating 
Torture' workshops in Mexico, focusing 
on access to justice, the practical imple
mentation of fair trial standards and 
gender sensitivity in programmes aimed 
at judges, lawyers and prosecutors. 

Here in South Africa, the launch last year 
of the Southern African Litigation Centre 
as a joint venture of the HRI and the 
Open Society Initiative for South Africa 
is evidence enough of the organisation's 
commitment to the rule of law in our 
region. As we face the prospect of a seri
ous attempt by the executive to intervene 
in the affairs of the judicial authority in 
this country, it is as well to remember the 
importance attributed to the separation of 
powers in the broad principles encom
passed in the rule of law, and the potential 
support we can expect from the IBA in 
resisting interference with the indepen
dence of the judiciary. 

In the introductory chapter to her work 
Just Law, Dame Helena Kennedy makes 
the following observation: 

'It is . .. vital that any process of moderni sation 
or reform must take place against a backdrop 
of principle: a retreat from the rule of law, 
human rights and civil liberties is short
sighted and unthinkable. Yet such a retreat 
is precisely what is taking place. A quiet and 
relentless war is being waged on our rights. 
One individual encroachment on freedom 
can seem inconsequential or even justifiable 
if the reasons given are sufficiently seductive, 
but taken as a whole, a pattern begins to 
emerge which should leave none of us 
feeling sanguine.' 

Both in the views it expresses and the 
projects it drives, the IBA in general 
and the HRI in particular deserve the 
support of lawyers who are serious 
about the rule of law. And those who are 
not cannot be serious about being law
yers. The resolution adopted by the IBA 
Council in Prague is an encouraging 
indication of a coordinated commitment 

by the world legal fraternity: 

'The International Bar Association (IBA), the 
global voice of the legal profession, deplores 
the increasing erosion around the world of 
the rule of law. The IBA welcomes recent 
decisions of courts in some countries that 
reiterate the principles underlying the rule of 
law. These decisions reflect the fundamental 
role of an independent judiciary and legal 
profession in upholding these principles. 
The TBA also welcomes and supports the 
efforts of its member Bar Associations to 
draw attention to and seek adherence to 
these principles. 

An independent, impartial judiciary, the 
presumption of innocence, the right to a 
fair and public trial without undue delay, 
a rational and proportional approach to 
punishment, a strong and independent legal 
profession, strict protection of confidential 
communications between lawyer and client, 
equality of all before the law: these are 
all fundamental principles of the rule of 
law. Accordingly, arbitrary arrests, secret 
trials, indefinite detention without trial, cruel 
or degrading treatment or punishment, and 
intimidation or corruption in the electoral 
process are all unacceptable. 

The rule of law is the foundation of a 
civilised society. It establishes a transparent 
process accessible and equal to all. It ensures 
adherence to principles that both liberate and 
protect. The IBA calls upon all countries 
to respect these fundamental principles. It 
also calls upon its members to speak out 
in support of the rule of law within their 
respective communities .' OJ 
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