
Cape 

Imagine ... 

A ll contributions to this imagi
nary conversation between the 
Clerk of Chambers and the 

managing director of a fictitious firm 
of attorneys were made anonymously 
because there is a fear that mentioning 
the unmentionable may not be viewed 
by all readers as the first step in an 
attempt to facilitate a discussion of 
extremely sensitive issues. The objec
tive of these contributions is merely 
to stimulate and provoke nuanced and 
constructive thought. The decisions 
or actions ascribed to the Cape Bar 
Council are also imaginary. These con
tributions inter alia rely, to a greater or 
lesser extent, on information contained 
and perspectives advanced in a great 
number of contributions to Advocate 
which appeared in the August 2004 
('A Bar to women?') and December 
2005 (Forum) issues. No attempt will 
be made formally to acknowledge each 
and everyone of them. It is strongly 
recommended that readers should read 
them all in preparation for a debate that 
has become unavoidable. 

'So, you have been appointed Clerk 
of Chambers for the Devil's Peak 
Group? How interesting. How fortu
nate for you to conclude your legal 
career pioneering the implementation 
ofa new development at the Bar. How 
did all of this come about?' 

'Well, I took early retirement when 
it became clear that myoid firm 
needed to make room for new direc
tors in order to become BEE and 
Employment Equity compliant. You 
cannot believe how conspicuous and 
unwanted one feels as a fifty some
thing pale male when the emphasis 
falls on redressing the wrongs of 
the past and your professional track 
record seems to count for nothing at 
all. Imagine handing a twenty some
thing black female attorney a direc
torship on a silver platter a mere six 
months after her admission based 
on the points she adds to the firm 's 
assessment and hopefully her poten
tial to deliver the goods sometime in 
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the future? The younger white direc
tors did not say so to my face but I 
could see that they were all hoping 
that I would go quietly.' 

'[ can understand that you are upset 
about it. My firm started training and 
planned its restructuring some time 
ago already. We were lucky - our 
trainees stayed on and we could intro
duce them over time. We obviously 
experienced less upheaval than your 
old firm. But what is a "Clerk of 
Chambers" and why was the position 
created?' 

'A "Clerk of Chambers" is an English 
institution, which for reasons not 
known to me, failed to become part 
of the South African equivalent of 
Barristers' Chambers. The Clerk is 
appointed by a set of chambers, ie, a 
group of barristers practising from a 
single location, to provide the inter
face between solicitors and barristers. 
The Clerk is a rainmaker. Initially 
he receives a percentage of the fees 
earned by the barristers for his efforts 
in generating work for them. He has 
to be well connected in the legal 
fraternity and the business world. 
Nowadays most Clerks earn a basic 
salary with incentives. The Clerk acts 
as practice administrator - he negoti
ates fees with solicitors, he "sells" the 
skills and expertise of the members of 
the set, ensures that they are appropri
ately briefed and that they attend to 
their briefs promptly and efficiently. 
He relays constructive criticism from 
solicitors with the aim of improving 
service. The Clerk is also responsible 
for promoting chambers to clients 
and the general public. And last but 
not least - he ensures that solicitors 
pay - promptly. His intervention at 
this level ensures that the profes
sional relationship between barrister 
and solicitor focuses on the work to 
be done. It is for the Clerk and the 
solicitor's staff to deal with fees and 
the odd embarrassing moment in this 
regard which sometimes sour profes
sional relationships.' 

'And why was the position created 
here at the Cape Bar?' 

' I would like to say that it is because 
all pale male members of the Bar 
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have come to the morally correct con
clusion that there are constitutional 
imperatives that make it necessary 
to take corporate responsibi Ii ty for 
the wrongs of the past and to do 
something about it sooner rather than 
later.' 

'What constitutional imperatives? 
What "corporate responsibility"?' 

'Firstly, to free the potential of every 
person. Secondly, gender equality 
and non-sexism. Thirdly, the need 
for the judiciary to reflect broadly 
the racial and gender composition of 
South Africa. 

As far as "corporate responsibility" is 
concerned, can you remember the out
rage felt by many when white advo
cates, staunch believers in and fight
ers for human rights, were expected 
to take responsibility for the role (or 
lack thereof) of the white Bar in gen
eral during the struggle in the submis
sions tabled at the TRC? Advocates 
are trained to think in terms of indi
vidual culpability. The acceptance of 
"corporate responsibility" requires 
advocates to change their mind set 
completely from a forensic legalistic 
approach to an empathetic compas
sionate one; from being defensive to 
pro-active optimism. They are quite 
capable of changing their mindset but 
I believe it is necessary to cut them 
some slack. Not everyone has worked 
through these issues yet. A lot of 
them are still stuck in being angrily 
defensive.' 

'Now you have lost me. You say that 
the decision to create the position 
unfortunately has nothing to do 
with moral considerations. [ do not 
see how morality can have any rel
evance whatsoever. Surely, a Clerk of 
Chambers can be relevant only when 
he creates a stable working environ
ment with sufficient income for all 
members of his Chambers?!' 

'Exactly! This is the new morality 
- sufficient income for all members 
of the Bar, with the emphasis on 
"all" . It is not like before when only 
pale male members earned a good 
income. Everybody ' s needs must now 
be looked after.' 

25 



BAR NEWS 

'Are you quoting someone? We have 
been around long enough to know that 
to this very day not all pale male advo
cates earn enough to provide for all 
their needs. There have always been 
pale male advocates that are better 
connected socially and professionally 
than others. We all know that it helps 
a great deal ifyour father is a captain 
of industry or a mzmber of the legal 
fraternity. A little inheritance from a 
rich uncle or aunt also helps. So also 
ifyour reputation for academic prow
ess precedes your arrival at the Bar. 
Very few are this fortunate - the rest 
can hardly be described as ''plodders'' 
but neither are their careers mercu
rial. Such is life.' 

'You are right. Not all pale male 
advocates are financially secure. 

But let me tell you more about the 
background to this initiative. You are 
aware that the Bar and members of the 
Bar in conjunction with their a/mae 
matres have created bursaries that 
created opportunities for previously 
disadvantaged individuals to qualify 
themselves for practice. Despite the 
fact that these bursaries have been 
around for a number of years , it 
is clear that bursaries alone do not 
effectively address the problem of 
sustainable practices for the fortunate 
few bursars once they have qualified. 
Creating more and more bursaries will 
only result in more and more fledg
ling PDI advocates who will simply 
die if not nurtured. They even tried 
formal ising mentoring . Previously 
mentoring came naturally - usually 
as a result of a bond of friendship 
established between pupil master and 
pupil during pupillage. Formal men
toring took a bit of the old and added 
something new. PDI and fledgling 
white advocates were allocated to 
individuals or groups of individuals 
to support them should they require 
assistance with their briefs - the old 
"my door is always open should you 
require help but read your papers and 
do your research first". To this were 
added second junior briefs and assist
ed briefs - both aimed at creating an 
opportunity for PDI advocates to be 
exposed to the "complicated commer
cial and constitutional matters" they 
all seem to dream of ami tr ~ people 

who run them . The idea was for 
the PDI to make such an impressive 
contribution that the attorney would 
remember him or her next time round 
when something came up.' 

'The secondjunior briefs and assisted 
briefs were a bit of a disaster, if I am 
not mistaken. The red alert atmo
sphere of a silk's chambers is hardly 
conducive to creating a forum for a 
rank junior to express himself.' 

'I agree with you! The assisted briefs 
still meant that the assisting advo
cate stood in for the soundness of 
the advice given. It usually meant 
that the brief had to be so closely 
monitored that the assisting advocate 
spent twice as much time than he 
would have if he had to do the brief 
himself, and with sharing the fee 
to make it work financially for the 
PDI advocate, he would effectively 
sell his time at 20 to 25 % of its real 
value. Few, if any, assisted PDls in 
open court. Apart from the confu
sion it would have created as to who 
was really representing the client, 
such assistance would have seriously 
undermined the client 's confidence in 
the PDI advocate. 

However, it would seem as if advo
cates have come to the realisation 
that they can learn something from 
attorneys when it comes to the train
ing and nurturing of young and inex
perienced practitioners, be they PDls 
or otherwise.' 

'Yes, and what is that, pray tell!' 

'Well, as you know, attorneys work 
in teams within their firms consisting 
of senior and junior directors , associ
ates, professional assistants, second 
and first year candidate attorneys. 
The second and first year candidate 
attorneys are monitored by the PAs 
- they sign off the candidates' post 
and teach them how to write a decent 
letter, for instance. None of the can
didate attorneys are allowed to make 
use of the "open door" invitation 
extended by the senior and junior 
directors until they have followed the 
route of first consulting the PA, then 
with the PA consulting the associate 
and so forth. The method ensures that 
every tier is properly utilised before 

anyone can take the unsolvable to the 
nex t level. ' 

'Are you telling me that advocates 
have now decided to start practising 
like attorneys? What will happen to 
their independence and each man and 
woman practising for himlherself?' 

'No, nothing will change as far as 
their independence is concerned . 
However, they do recognise that their 
practices simply do not allow them 
the time to do close mentoring when 
it entails far more than discussing 
interesting legal points over a cup of 
coffee. They want me to fulfil that 
function and I am qualified for the 
job. I have spent years in litigation 
and have observed many advocates 
hard at it. 1 think I will be able to train 
and guide a couple of greenhorns!' 

'How are you supposed to ensure a 
stable working environment and suffi
cient income for all in your Group?' 

'With difficulty! I am facing a num
ber of problems. The Group is a 
virtual group, in other words , the 
members are not all on the same floor 
or even in the same building. This is 
due to the fact that the physical loca
tion of members has long since been 
determined in terms of a traditional 
housing policy which awarded the 
most desirable chambers to the most 
senior applicant. The desirability of 
chambers depended on proximity to 
friends or other esteemed colleagues 
in the hope that a floor will develop 
its own reputation based on the exper
tise of the people on it. You know the 
old adage of "birds of a feather" ? It 
is simply impractical to try and undo 
this arrangement. People have spent a 
lot of money on decor and infrastruc
ture and are comfortable with the 
people around them.' 

'So you lose out on the intimacy of 
physical proximity. I suppose it is 
unavoidable. ' 

'The Bar Council, in consultation 
with its all members of the Bar, deter
mined the composition of about eight 
or nine groups, each with approxi
mately forty members. The idea is to 
create balanced groups consisting of 
pale males and PDls of all descrip
tions , as well as specialists in all 
areas of law.' 
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'I can take a wild guess as to why it 
was considered necessary to create 
balanced groups of pale males and 
PDIs but I think it will better if you 
spell it out for me.' 

'The Bar is a strange place in that it 
allows an individual to isolate himself 
if he so chooses. How do you con
duct a diversity survey with someone 
who argues that his world , where 
excellence is rewarded, has been so 
distorted by political factors beyond 
his control that his participation will 
make no difference in any event, and 
that therefore he may just as well 
close his door and get on with his 
work?' 

'You have lost me again. Are you 
saying that there are pale males who 
will simply refuse to engage whenever 
issues such as the racial and gender 
composition of the Bench are put on 
the table?' 

'Yes. They argue that they are com
pletely marginalised so why take part 
in exercises aimed at promoting a bet
ter understanding of people of a dif
ferent race or cultural background or 
sex to facilitate better communication 
and relationships in the workplace. It 
is crucial to change this mindset of 
non-communication.' 

'And this you are going to achieve by 
grouping them together in "virtual" 
groups?' 

' I am telling you that it is not going 
to be easy. However, there are fac
tors that favour the creation of the 
group structure. There is a growing 
dissatisfaction with the non-corpo
rate image of the Bar. Many feel that 
the Bar is lagging behind when it 
comes to accessing a market that is 
becoming more global and diverse 
by the day. They are acutely aware 
of the fact that the growing Bar will 
have to compete with legal specialists 
geared for national and international 
delivery. They are asking themselves 
whether the referral system is at all 
suited to a numerical equation which 
clearly no longer provides sufficient 
numbers of attorneys in support of the 
number of practising advocates. They 
are asking themselves why it should 
be considered "unseemly" to promote 
themselves in a world where adver-
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tising is key to success. They have 
dumped the horsehair and some of the 
stuffy clothing when in chambers, and 
cannot see why they should not take 
on the market with a full arsenal of 
the business tools necessary to make 
a success in a service oriented world. 
They have realised that they should 
at least utilise to its fullest capacity 
an institution that has passed muster 
for years in its country of origin and 
has shown development in step with 
modern business practice.' 

'How is the promotion of a corporate 
image going to help them? If adver
tising was allowed, why can't they 
advertise on their own and maximise 
their individual exposure?' 

'There are very few individuals at 
the Bar who can afford to create the 
infrastructure to cope with the work 
that may be generated by successful 
advertising. An important element of 
advertising is to assure a prospective 
client that you are capable of deliver
ing effectively. A group with a num
ber of specialists in a particular area 
of law can give that assurance.' 

'How is the "corporatisation" of the 
Bar going to promote communication 
amongst its members?' 

'Members of a group will have to rely 
on each other to achieve the shared 
aims of the group. When you have 
to rely on someone, it is in your best 
interest to get to know them and to 
communicate properly.' 

What other factors favour the cre
ation of the group structure? 

'Here is a copy of the group publica
tion with photographs of each mem
ber and full descriptions of their aca
demic qualifications, areas of practice 
and experience, as well as useful 
information regarding the administra
tion of the group and the briefing of 
members. Take a look at it and tell me 
if you think there is more information 
you would like us to include. 

We combined a self assessment with 
an H3 diversity survey for each mem
ber when we considered the format 
and the content of the group publica
tion. Members were asked to identify 
any negative characteristics or profes
sional labelling that should be taken 

into account when promoting them 
individually. The formulation of a 
response to this question required a 
member to focus on how he or she 
was perceived by other people in the 
profession. It certainly took a certain 
amount of courage and honesty to 
deal with the question but they all 
responded.' 

So what did they have to say? 

'Well, I will tell you without men
tioning any names. One silk is of 
the view that he is perceived as not 
academically strong enough although 
he rates highly when it comes to court 
presence, in other words, "baie bek 
maar min binnegoed" . Another thinks 
that he is perceived to be very good 
on paper but that he lacks robustness 
in court. If I remember correctly, he 
stated that he had overheard an attor
ney commenting that his cross-exam
ination had the effect on witnesses of 
being "savaged by a toothless mon
grel". Both are of the view that these 
perceptions are undeserved and make 
a negative impact on the number and 
the quality and nature of their briefs. 
A relatively new PDI silk thinks that 
non-governmental sources of work do 
not take him seriously because he is 
perceived as a PDI silk with the hon
our bestowed on him to bolster the 
statistics and therefore not academi
cally sound or experienced enough. 
Many new silks measure whether 
they are being taken seriously by 
keeping count of the number of briefs 
where they are briefed with juniors. 
One of the white juniors says that 
he confuses attorneys because they 
cannot make up their minds whether 
he is Afrikaans or English speaking 
or culturally English but Afrikaans 
speaking or vice versa. He hoped that 
Jewish attorneys would give him a 
couple of sympathy briefs because of 
his lack of clear ethnic identity but 
no such luck. A PDI junior echoes 
the white junior's perceived plight 
- he looks African but cannot speak 
an African language. He is of the 
view that this perception of being 
PDI but not of the most favoured PDI 
grouping has a negative impact on the 
number of government briefs he is 
supposed to get. ' 
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'And what about female advocates?' 

'They feel trapped in the continuous 
juggling act of trying to be the perfect 
advocate, the perfect wife, the per
fect mother and perfect regardin g a 
couple of other asexual things which 
men somehow always expect them to 
do. They feel even more vulnerable to 
the whimsicality of the flow of work 
at the Bar than the men. They always 
have it at the back of their minds that 
they cannot spend as much time as 
the men at work because of all these 
other roles thanhey have to fulfil. It 
is a major decision when they decide 
whether to become mothers or not. 
The vast majority of departures from 
the Bar of women in the five year 
and up category are in response to 
the difficulties of combining mother
hood and practice. The initial absence 
from chambers after a baby is born is 
fraught with unnecessary pressures 
such as whether the new mother will 
be allowed to sublet her chambers and 
for how long, whether attorneys will 
abandon her on the basis of making 
up their own minds whether she will 
return and if so, when; and if special 
provision is made to accommodate 
her, whether she will have to live with 
the stigma of being perceived as the 
beneficiary of special favours to keep 
her at the Bar. They tire of having to 
justify themselves as women at the 
Bar.' 

'And black female advocates, what 
are their perceptions?' 

'They believe that women are further 
segregated along racial lines. Pale 
women are automatically favoured , 
and their "womanly roles" are treated 
with indulgence by the pale male 
fraternity. A woman of colour is dis
advantaged from day one, as firstly, 
she cannot compete with the "Barbie" 
persona of pale female advocates. 
More often than not, the "womanly 
roles" of the women of colour are 
treated with irritation and disdain. 
There are no level playing fields for 
a woman of colour. Academic bril
liance has little or no value.' 

'So what are you going to do to stop 
this from happening? The statistics 
for women at the Bar look horrific. It 

makes one wonder whether we shall 
ever achieve the goal of establishing 
a core ofmeritorious and experienced 
female advocates that will make fine 
judges one day. I have heard sugges
tions that all statistically significant 
individuals, "SSIs", should be shack
led to their desks to prevent them from 
leaving the Bar and that they should 
be released only to become judges.' 

'Analysts tend to become slaves of 
statistics. Luckily the people involved 
generally have more sense. I would 
not like to be in a position where 
I have to take decisions regarding 
my personal life and happiness with 
constitutional imperatives in mind as 
well. We know that this is not happen
ing. PDIs at the Cape Bar are declin
ing invitations to make themselves 
available for elevation to the judiciary 
simply to improve the statistics.' 

'Do you have a plan to achieve great
er financial security for all, and in 
particular the SSIs?' 

'Yes, we do, but we need the co
operation of the attorneys. Currently 
all briefs are delivered to advocates by 
instructing attorneys. This will have 
to change for the plan to be imple
mented. All the briefs coming into 
the group will have to cross my desk. 
Most of them will be addressed to 
advocates who already have an estab
lished relationship with the instruct
ing attorney. Some of the briefs 
addressed to silks where a junior is 
needed and others where no silk is 
needed should become "No Name" 
briefs addressed to me for allocation 
by me to white juniors and SSIs in 
the group. It will probably take some 
time before I shall be able to earn the 
trust of instructing attorneys as far 
as my judgment is concerned. The 
same will be true of the recipients of 
the "No Name" briefs. I shall have to 
be seen to be fair in my allocation of 
these briefs and even-handed in my 
close mentoring of those who need it. 
I shall be aiming to achieve financial 
security for all but always keeping in 
mind the imperatives pertaining SSIs. 
A "No Name" brief can never be 
an introduction resulting in no more 
"No Name" briefs coming into the 
group from an instructing attorney. 

The attorney may establish a relation
ship of trust with the recipient of a 
"No Name" brief and thereafter brief 
him or her by name but the goal is 
always to include a number of "No 
Name" briefs for allocation by me. I 
am convinced that once this system is 
properly bedded down, it will serve 
as a platform for dealing effectively 
with other issues.' 

'Just remind me again - why have the 
members of the Bar bought into this 
concept?' 

'Most of them believe in the consti
tutional imperatives we talked about. 
ncement of SSIs but that they can 
also benefit in a more direct way by 
enhancing their individual practices 
in an almost corporate group context. 
This is very important because it 

boives them an indirect interest in the 
practices of the members of the group 
as opposed to no interest - "why 
bother if I am not going to benefit" 
or a direct interest - "nobody is going 
to tell me how to run my practice or 
when I take a holiday". It is indepen
dence but at the same time being part 
of a team that will make it easier to 
reach certain goals more cost effec
tively. For instance, business courses 
which may be of great value to com
mercial advocates usually come with 
price tags aimed at a corporate world. 
Few individual advocates can afford 
to pay for such a course and donate 
the time it takes to attend. A group 
is in a far better position to bear the 
cost corporately. The group will reap 
the benefit of the course when the 
member attending reports back to the 
group subsequently.' 

'And what do you wantfrom me?' 

'I want you to brief the members 
of my group by name and by "No 
Name". ' 

'It sounds good. Let me discuss your 
group members with my fellow direc
tors and see how such a system can be 
implemented from our side. I can see 
benefits in such a system for attorneys 
and their clients. I'll get back to you. 

... And by the way, thank you for the 
lunch.' OJ 
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