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Reaching the pinnacle: principles, 
policies and people for a single apex 
court in South Africa* 

Carole Lewis, judge of the Supreme Court of Appeal 

The impetus for the subject of the 
lecture is a proposed amendment 
to the Constitution that would, if 

implemented, change fundamentally the 
role of the Constitutional Court. It gives 
to the Constitutional Court appellate juris
diction in all matters where the court con
siders that the interests of justice require 
it, and not only in constitutional mat
ters as is presently the case. The change 
was proposed by the Ministry of Justice 
without prior reference to the judicia
ry.l The redefinition of the scope of the 
Constitutional Court's authority by a wave 
of the legislative wand raises significant 
questions that regrettably seem to have 
been quite overlooked. 

The theme of this lecture is that an apex 
court with general, and not only constitu
tional, appellate jurisdiction is desirable 
and that its introduction as soon as pos
sible is warranted. But I wish to argue 
that because such a court was not envis
aged when the interim Constitution of 
1993 was negotiated, nor when the 1996 
Constitution came into effect, its achieve
ment requires more than a mere relocation 
of jurisdiction to the Constitutional Court, 
which was created with a different purpose 
in mind. What is required at the outset is 
an evaluation of the demands that should 
be placed on an apex court. Only then can 
one determine whether the Constitutional 
Court as presently constituted is suited to 
meet those demands, or whether further 
structural changes need also to be made. 
The argument for a single apex court 
arises out of the Constitutional Court's 
foundational history and the subsequent 
development of its jurisprudence. 

It is as well to recall the reasons for the 
establishment of a separate court to adju
dicate constitutional issues. The interim 
Constitution effectively ushered in not 
only a new political dispensation but also 
a new legal order: the Constitution was 

* This is the abbreviated text of the 
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supreme and all law subordinate. Courts 
were enjoined to develop the common 
law in the light of the underlying values of 
the Constitution - values not always rec
ognised previously. Equality, dignity and 
freedom for all. Could old-order judges 
be expected and relied upon to give effect 
to the fundamental rights enshrined in 
the new Constitution? The answer was a 
generally unspoken 'No.' The Appellate 
Division was considered to lack political 
legitimacy. Indeed the entire judicial sys
tem was regarded as tainted by decades 
of nationalist rule and apartheid. And 
there was a strong view that a constitu
tional court that had to adjudicate human 
rights and constitutional issues had to be 
representative of the demography of the 
country. There was much debate between 
the political parties which negotiated the 
structures that were to comprise the judi
cial system. What was finally agreed upon 
was a separate court to deal with only 
constitutional matters, its members being 
drawn from a wider pool of lawyers 
than would usually have been appointed 
as judges. Of the 11 members of the 
Constitutional Court only four had to 
have been judges of the Supreme Court 
of South 

Africa. That remains the case under the 
final Constitution although there have in 
fact been more than four former judges of 
the Supreme Court at all times. As impor
tant, however, was the assumption that 
underpinned and continues to underlie the 
appointments to that court: its members 
need be skilled primarily in the constitu
tional arena. 

All High Courts (formerly Supreme 
Court Divisions) were given jurisdiction 
to hear constitutional matters (save for 
the Appellate Division) but any decision 
on the invalidity of a statute or any of 
its provisions had to be confirmed by 
the Constitutional Court. And all courts, 
including the Appellate Division, were 
enjoined by the interim Constitution to 
develop the common law in the light of 
the values underlying the Constitution. 
That jurisdiction continued under the 
final Constitution, save that the Appellate 
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Division was also given jurisdiction to 
determine constitutional matters. And 
the name of the Appellate Division was 
changed to the Supreme Court of Appeal. 
The Constitution currently provides that 
the Supreme Court of Appeal is the high
est court of appeal 'except in constitu
tional matters.'2 The Constitutional Court 
is the highest court in all constitutional 
matters and has exclusive jurisdiction in 
certain constitutional matters specified in 
section 167. 

A significant change since the passage of 
the final Constitution in 1996 has been to 
make the head of the Constitutional Court 
the Chief Justice of the country, and the 
head of the Supreme Court of Appeal 
the President of that court.3 And the ten
ure of Constitutional Court judges has 
changed too. Initially they were appointed 
for a period of seven years each. That was 
extended to 12 years, and then in 2001 to 
15 years. Other judges are appointed until 
retirement.4 

Concern has been expressed over the 
years at the relative paucity of cases that 
the Constitutional Court has heard over 
the years. The average number of cases 
heard by the Constitutional Court each 
year is 20.5 The Supreme Court of Appeal 
hears over 200 cases a year, with each 
judge sitting in an average of 50 matters a 
year, many with constitutional dimensions 
and many very complex or of significant 
public interest. 

Eleven years after the advent of a consti
tutional order, the case for a review of the 
system of twin peaks - two apex appeal 
courts with overlapping jurisdiction - is 
compelling. The most notable defect in 
the present system arises from the distinc
tion that was sought to be drawn between 
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constitutional and other issues. In the 
context of a body of law that must neces
sarily be constitutionally coherent, that 
distinction is, and always was, an illusion. 
And because it is an illusory distinction it 
has not only sown uncertainty as to what 
is and what is not a 'constitutional issue', 
with practical consequences for the expe
ditious treatment of litigation, but it also 
threatens to impede the coherent develop
ment of the law. 

As indicated earlier, section 168 of the 
Constitution provides that the Supreme 
Court of Appeal may decide appeals in 
any matter and is the highest court of 
appeal except in constitutional matters. 
The Constitutional Court (section 167) is 
the highest court in all constitutional mat
ters, but may decide only constitutional 
matters and issues concerned with them. 
It also makes the final decision whether a 
matter is constitutiona1.6 That is of course 
the conundrum: what is a constitutional 
matter?7 

In Pharmaceutical Manufacturers 
Association of SA: in re Ex Parte 
President of the Republic ofSouth Africa8 

Chaskalson P, delivering the unanimous 
judgment of the court, said (echoing pre
vious dicta of the court9) that the rule 
of law is a 'foundational value' of the 
Constitution, 'The exercise of all public 
power must comply with the constitu
tion, which is the supreme law, and the 
doctrine of legality, which is part of that 
law.' 10 The question whether the President 
had acted ultra vires a statute was thus 
a constitutional matter. There were not, 
said the court, two bodies of law that are 
separate and distinct, the common law and 
laws deriving from the constitution. In 
the sphere of private law, it has also been 
made clear that the Bill of Rights applies 
directly (and horizontally) to the common 
law: see Khumalo v Holomisa ll which is 
concerned with the law of defamation. 

When, then, does the Constitutional Court 
not have jurisdiction? In S v Boesak l2 the 
appeal to the court raised the question 
whether the Supreme Court of Appeal's 
decision that there was sufficient evidence 
to prove the appellant guilty on several 
criminal charges beyond reasonable doubt 
was a constitutional matter falling within 
the court's domain. Langa DP, for the 
unanimous court, held that the question 
whether evidence is sufficient to justify a 
finding of guilt cannot in itself be a con
stitutional matter. If it were, said the court, 
the distinction between the Constitutional 
Court and the Supreme Court of Appeal 
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would be 'illusory.' Moreover, there 'is 
a need for finality in criminal matters.' 
'Disagreement with the SCA's assessment 
of the facts is not sufficient to constitute a 
breach of the right to a fair trial.' 13 

On the other hand, said the court, if 
the Supreme Court of Appeal fails, in 
breach of its constitutional obligations, 14 

to develop a rule or principle under the 
common law, that may be a constitutional 
matter. And that is where the imagined 
seal between the jurisdiction of the respec
tive appellate courts becomes suspect. 
In numerous matters the Constitutional 
Court has chided the Supreme Court of 
Appeal for failing properly to appreciate 
its duty to develop the common law or to 
interpret statutes in the light of the values 
of the Constitution. In some this may have 
been justifiable.15 In others confusion has 
been sown. 

In several matters heard recently by the 
Constitutional Court, however, the lines 
have become blurred. In two cases dealing 
with vicarious liability for the wrongdoing 
of employees, Phoebus Apollo Aviation 

'The arguments for a 
court to be specially 

constituted in the 
interests of political 

legitimacy are no longer 
valid. ' 

cc v Minister ofSafety and Security 16 on 
the one hand, and K v Minister of Safety 
and Securityl7 on the other, the court 
has come to different conclusions on the 
constitutional dimension. Space limita
tions preclude an analysis either of the 
facts or the judgments; but in the first, it 
was held that rogue policemen who stole 
property did not render the state liable for 
their conduct, and that the matter was not 
one with a constitutional dimension. In 
the second, where three policemen had 
raped a woman who had sought their 
help, it was held that constitutional values 
and rights had been infringed and that the 
case was one that was rightly before the 
Constitutional Court. 

The respective merits of the decisions are 
not at issue here. They illustrate simply 
that we should have a unitary system in 
which the principles of law as well as its 
application are constitutionally coherent. 
What should distinguish cases from one 
another, such that some may be appealable 
to the highest court, and others not, is only 
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their relative importance for the develop
ment of the law. There is no warrant for 
a court whose jurisdiction purports to be 
confined to constitutional matters. 

There are other reasons why we should 
dispense with a court that is confined to 
so-called constitutional issues. The argu
ments for a court to be specially constitut
ed in the interests of political legitimacy 
are no longer valid. The majority of judges 
have been appointed since 1994. The 
demography of all courts has changed. 
The heads of the courts are almost all 
black. Accordingly it is not only appropri
ate but also necessary now to review the 
current court structures and jurisdictional 
powers. 

Once we recognise that the twin peaks 
in the judiciary serve no further purpose, 
the question to which attention must now 
be given is how the apex court should be 
structured. That depends in turn upon the 
demands that should be made of it. It ought 
not to be assumed that the Constitutional 
Court as presently constituted is appropri
ate to the task. This is not a criticism of the 
members of that court or their decisions. 
The proposition flows only from the prin
ciple that when the court changes in its 
nature and purpose, its membership ought 
to be considered with those in mind. 

The primary principle that should under
pin the apex court is that it should hear 
matters, other than those specifically 
reserved for it by the Constitution, only 
where they are of general public impor
tance as is the case in the United States 
(the Supreme Court), Britain (the House 
of Lords) and several other jurisdictions. 
The amendment to the Constitution pro
posed by the Minister of Justice makes the 
Constitutional Court 'the highest court of 
the Republic' and in all constitutional mat
ters. It may, reads the proposed amend
ment, 'decide any other matter where, in 
the opinion of the Constitutional Court, 
the interests ofJustice require that the mat
ter be decided by the Constitutional Court 
and leave to appeal to hear the matter is 
granted by the Constitutional Court.' The 
test for hearing a case, therefore, should 
be the general significance of the issues 
that it raises (which will always of course 
be relative), rather than whether the case 
raises a constitutional matter. This princi
ple must also determine the structure and 
composition of the court. 

When the Constitutional Court was estab
lished it was anticipated that matters of 
great political and social significance 
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would be brought before it - hence the 
decision that it should comprise 11 mem
bers, the size of the court ensuring that 
there was a sufficiently wide and diver
gent spread of views. Moreover, it was 
soon decided by the court that it would 
sit en banc (as one panel with all avail
able judges sitting: at present the quorum 
for the court is eight judges) for good 
reasons. First, because the matters that 
were to be heard by the court would be 
of political, economic and social signifi
cance, which is reason enough to require 
that all the available judges of the court 
should hear every matter. Sitting en banc 
also ensures that where there is a diverse 
range of views in a matter they are all 
taken into account in the decision-making 
process. Sitting en banc is also more con
ducive to consistency in the development 
of the court's jurisprudence. Moreover, 
the requirement that all judges sit together 
precludes a reversion to a system where 
particular matters are allocated to judges 
chosen for the wrong reasons. 

The considerations that gave rise to the 
size of the COUlt, and to its always sit
ting en banc, are still applicable today. 
These principles are necessitated also by 
the foundational principle proposed: cases 
that reach that court - whether they involve 
high matters of state or important develop
ments of private law - should be confined 
to cases that justify being heard by a large 
court sitting en banc. Thus, apart from 
specifically constitutional matters, only 
those cases significant to the development 
of the law - of general public importance 
- should be heard by that court. 

Once clothed with the power to hear an 
appeal on any matter of general public 
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importance the apex court will be not 
only a constitutional court. To call it the 
Constitutional Court is to mislead as to 
its very nature. The new apex court must 
have a different name. 

The second fundamental principle is that 
the apex court should be composed large
ly of judges with legal skills extending 
beyond only constitutional law in the 
formal sense. Its members should thus 
be drawn from the existing judiciary, and 
appointments made on the basis of wider 
skills and experience than is at present the 
case with the Constitutional Court. 

Thirdly, there should be no uncertainty 
as to how that court is to be reached 
by litigants. Apart from cases in which 
exclusive jurisdiction might be reserved 
to that court, cases should follow the 
current hierarchy, and be appealable to 
the apex court only with its leave and if 
they meet the criterion of general public 
importance. The concomitant is that all 
issues relevant to the decision of the cases, 
and evidence that might be relevant to 
those issues, should be ventilated in the 
courts below. The consequence is that the 
Supreme Court of Appeal would remain 
the authoritative court in relation to the 
outcome of the appeals that do not raise 
issues of general public importance. At 
the same time it would be a deliberative 
filter in those matters which should reach 
finality only in the apex court. 

None of these matters appear to have 
been thought through by the Ministry of 
Justice. They have not been discussed, 
even amongst the judges of the two appeal 
courts. The undemocratic manner in 
which the Ministry of Justice has sought 
to impose a significant change to the 

7 See Fedsure Life Assurance Ltd v Greater 
Johannesburg Transitional Metropolitan 
Council 1999 (1) SA 374 (CC) para Ill , 
where the court questioned whether it was 
possible to seal 'hermetically' the jurisdic
tion of the Constitutional Court and the 
SCA. See also National Education Health 
and Allied Workers Union v University of 
Cape Town 2003 (3) SA I (CC) where 
the court held that the interpretation of a 
provision in the Labour Relations Act 66 
of 1995 was a constitutional issue since 
the statute was enacted to give effect to 
a constitutional right. The logical conse
quence of this is that the interpretation 
of any statute dealing with fundamental 
rights such as healthcare or housing is a 
constitutional matter. 

2000 (2) SA 674 (CC). 

Constitution, without general consultation 
with the public, let alone the legal profes
sion and the judiciary, is disturbing. More 
worrying still is the failure to consider the 
consequences. There should be a pinnacle; 
but its jurisdiction and its membership are 
matters of fundamental importance, and 
the public and the legal profession must 
be given the opportunity to make known 
their views. 

This is not the first time that govern
ment has interfered with court structures 
and powers without consultation. The 
Nationalist Government in the 1950s 
packed the Appellate Division with judg
es whom they knew would do their bid
ding. But that government was committed 
neither to constitutionalism nor democ
racy. Our government is. The Appellate 
Division judges of the time, including 
Schreiner, did not protest publicly when 
the court was packed. Had they done so, 
they would no doubt have been ignored. 
We should not be. We have a duty to 
speak out in order to protect the institu
tions that are fundamental to the rule of 
law in this country. Just as we have a 
duty to protect judicial independence, not 
for our benefit but for the benefit of the 
public which relies on us, so we have a 
duty to say what we think is in the best 
interests of the judicial system. That duty 
is all the more important because we are 
probably in the best position to know 
what is needed and where the problems 
lie. And since we now live and work in 
a democracy, where the government is 
committed to the rule of law, we ought 
to be heard. 
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