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Aspects of practice: jurisdiction and 
applications for leave to appeal 

Hoosen Gani, Durban Bar 

The decisions of the Supreme Court 
of Appeal in Pharmaceutical 
Society of South Africa v The 

Minister of Health; New Clicks SA (Pty) 
Ltd v Dr Manto Tshabalala-Msimang 
NO (2005 (6) BCLR 576 (SCA)) and 
the Constitutional Court in the appeal 
of that case, cited as Minister of Health 
v New Clicks SA (Pty) Ltd (2006 (1) 
BCLR 1 (CC)), are of considerable legal 
interest and practical significance. This 
article contains a brief exposition of 
the material features of these decisions, 
insofar as they relate to matters of legal 
practice, in particular the question of the 
jurisdiction of the courts in the context 
of applications for leave to appeal. The 
decisions will collectively be referred to 
as 'the Pharmaceutical Society cases.' 

Background 

The Pharmaceutical Society cases were 
concerned with the legality of regula
tions promulgated by the Minister of 
Health (the Minister) in terms of sec
tion 22 G of the Medicines & Related 
Substances Act 101 of 1965 ('the Act'), 
which advanced a pricing system regu
lating the prices of medicines. 

The Pharmaceutical Society of South 
Africa (the PSSA) and New Clicks 
SA (Pty) Ltd (New Clicks) instituted 
urgent review proceedings before the 
Cape Provincial Division, to set aside 
the regulations. These proceedings were 
dismissed. The PSSA and New Clicks 
applied for leave to appeal to the CPD, 
which was heard some 20 days thereaf
ter, and judgment was reserved. 

During November 2004, at which stage 
the PSSA and New Clicks had not as 
yet received judgment on their appli
cations for leave to appeal, the PSSA 
and New Clicks applied directly to the 
SCA for leave to appeal. The SCA heard 
these applications on 30 November and I 
December 2004 and reserved judgment. 
On 3 December 2004, the CPD delivered 
its judgment and refused leave to appeal. 

Appeal to the SeA 

There were a number of issues which 
required the SCA's determination. As far 
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as 	legal practice is concerned, the fol
lowing were material: 

Whether the PSSA and New Clicks 
were entitled to apply directly to the 
SCA for leave to appeal when the 
court a quo had not as yet ruled on the 
application for leave to appeal before 
it ('the jurisdiction point'). 

2 	 Whether, in the applications before 
the SCA, the jurisdiction point should 
be decided separately from the argu
ment on the merits. 

Separation of issues 

In dealing with this issue, the SCA reit
erated its well-established disinclination 
to hearing appeals in a piecemeal fash
ion, except in unusual circumstances and 
where substantial grounds exist there
fore, in particular that of convenience (S 
v Malinde 1990 (1) SA 57 (A) at 67F-68 
(E)). 

The Minister contended that she had a 
right to the separate hearing of the juris
diction issue on the basis that if she failed 
on that issue, she could appeal further 
thereupon. Adopting this approach, the 
Minister elected in advance not to can
vass the merits of the application before 
the SCA and in fact instructed counsel 
not to prepare to contest the matter on 
the merits. The Minister relied on the 
SCA decisions in Chevron Engineering 
(Pty) Ltd v Nkambule 2003 (5) SA 
206 (SCA) and American Natural Soda 
Corporation v Competition Commission 
2003 (5) SA 655 (SCA) and contended 
that the normal procedure adopted by 
the SCA was to separate the question of 
jurisdiction from the other issues before 
the court. 

The SCA rejected the Minister's argu
ment and held that whether or not 
it would authorise a separation would 
depend on the nature of the applica
tion. The Minister's argument that she 
required a separation on the basis that 
she wished to appeal any unfavourable 
ruling before having to deal with the 
merits was, in the opinion of the SCA, 
insufficient. The separation contended 
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for by the Minister was, consequently, 
refused. 

Jurisdiction 

The issue before the SCA was whether 
the PSSA and New Clicks were entitled 
to apply to that court for leave to appeal 
before the court a quo had ruled on the 
applications for leave instituted before 
it. Put differently, did the SCA possess 
the requisite jurisdiction to entertain the 
applications for leave directly to it? 

The SCA decided the issue in favour 
of the PSSA and New Clicks. What is 
significant for our purposes, however, is 
the reasoning employed by the court in 
reaching its finding. This was essentially 
a combination of the application of the 
common law on the one hand, and the 
adoption and application of constitu
tional values on the other. 

The SCA delimited the scope of its juris
diction by finding that: 

• 	 The SCA does not have any origi
nal jurisdiction (Moch v Ned Travel 
Pty Ltd tla American Express 
Travel Service 1996 (3) SA 1 (A).) 
Its jurisdiction is derived from the 
Constitution and is principally lim
ited to deciding appeals and issues 
connected with appeals, including 
applications for leave to appeal (sec
tion 168 (3) to the Constitution; S v 
Basson 2004 (6) BCLR 620 (CC) at 
para 103). 

• 	 While the SCA, as with the 
Constitutional Court and the High 
Courts, does retain a reservoir of 
inherent jurisdiction to protect and 
regulate its own process. This does 
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not extend to the assumption of juris
diction not conferred upon it by stat
ute (Moch's case (supra) and Sefatsa 
v Attorney-General, Transvaal 1989 
(1) SA 821 (A) at 834E). 

• 	 The SCA derives its appellate juris
diction in civil proceedings from sec
tion 20 (1) of the Supreme Court 
Act, which authorises the court to 
hear appeals against judgments or 
orders in any civil proceedings. This 
authority is subject to the condition 
prescribed by section 20 (4) (b) to 
the Supreme Court Act, which limits 
the power of the SCA to hear appeals 
in civil proceedings, except with the 
leave of the court a quo or with leave 
granted by the SCA. 

• 	 It follows from the conditions pre
scribed by section 20 (4) (b) of the 
Supreme Court Act that the right to 
appeal against judgments or orders is 
not absolute and leave to appeal is a 
condition for the exercise of the right 
to appeal. As such, the requirement 
of leave to appeal is a jurisdictional 
prerequisite for hearing of an appeal, 
the object of which is to protect the 
SCA from baseless appeals. 

• 	 Although leave to appeal is a juris
dictional prerequisite, the filing of 
an appeal or an application for leave 
to appeal with the SCA when the 
court a quo has not given a ruling 
on an application for leave to appeal 
brought before it, does not result in 
the former application being a nullity 
(Gabriel v Natal Law Society 1913 
AD 327). In such a case, the situation 
would be that a condition for the SCA 
hearing the application would not 
have been fulfilled. 

• 	 Where the necessary leave to appeal 
to the SCA is lacking, the SCA has 
the authority to defer the hearing or 
the determination of the appeal, to 
enable the appellant to obtain leave 
(Gentiruco AG v Firestone SA (Pty) 
Ltd 1972 (1) SA 589 (A) at 608 E-G). 
This is an extraordinary procedure 
which may only be adopted in appro
priate cases. 

• 	 In the Pharmaceutical Societies case, 
the PSSA and New Clicks had com
plied with all the prescribed steps: 
they had applied to the court a quo 
for leave and even applied to the 
SCA for leave. What was missing 
was a ruling of the court a quo. Since 

the court a quo delivered its judg
ment on 3 December 2004 (refusing 
leave), the procedural condition for 
the SCA to hear an application for 
leave to appeal was satisfied and the 
applicants were consequently prop
erly before the court. 

The court also held for the PSSA and 
New Clicks at a constitutional level and 
reasoned thus: 

• 	 Section 20 (4) (b), which prescribes 
the conditions which are to be satis
fied before they may hear an appeal, 
must be read in the light of the pro
visions of the Constitution. In par
ticular, section 39 to the Constitution 
enjoins the courts, when interpreting 
the Bill of Rights, to promote the 
values that underlie an open and 
democratic society based on human 
dignity, equality and freedom and, 
when interpreting any legislation, 
to promote the spirit, purport and 
objects of the Bill of Rights. 

• 	 Section 34 of the Constitution 
entrenches a general right to a fair 
hearing. The delay by a court in 
delivering a judgment or the failure 
to deliver a judgment at all would, in 
appropriate circumstances, be capable 
of depriving an individual of its right 
to the protection of the law, and to a 
fair hearing, which includes an appli
cation for leave to appeal. Appropriate 
cases would include where the parties 
are, as a result of the delay, unable to 
obtain from the decision the benefit 
which they should have. 

• 	 The SCA assumes that the judicial 
system will operate properly and 
effectively and that courts will deliver 
judgments within a reasonable time. 
The failure of a lower court to give a 
ruling within a reasonable time inter
feres with the process of the SCA 
and frustrates the right of a party to 
apply to the SCA for leave to appeal. 
As such, inexplicable inaction on the 
part of a lower court makes the right 
to apply for leave to the SCA illu
sory. 

• 	 The Supreme Court of Appeal has a 
constitutional duty to protect its pro
cesses and to ensure that parties who 
have the right to approach it, should 
not be prevented by unreasonable 
delay on the part of a lower court. 

• 	 Consequently, in appropriate cir
cumstances, such as where there is 

deliberate obstruction ism on the part 
of a lower court, sheer laxity, unjus
tifiable or inexplicable inaction or 
some ulterior motive, the SCA may 
be compelled, pursuant to its con
stitutional obligations, to entertain a 
direct application for leave to appeal 
to it, such as the applications brought 
by the applicants. 

• 	 Parties to legal proceedings are enti
tled to enquire about the process of 
their cases and if they do not receive 
an answer or receive an unsatisfac
tory answer, they are entitled to com
plain. Judicial delays undermine judi
cial independence since they result 
in the loss of public confidence in 
the judiciary. Judges carry an ethical 
duty to rule on a matter promptly and 
without undue delay and litigants are 
entitled to judgment as soon as is 
reasonably possible. It is, however, 
also necessary to bear in mind that by 
its very nature, the judicial process is 
slow and judges have other cases to 
attend to, are obliged to consider their 
judgments carefully and to produce 
well-reasoned judgments. 

As a result the SCA ruled that the PSSA 
and New Clicks were entitled to leave to 
appeal. The court went on to hold that, in 
view of the fact that it had called for oral 
argument on the applications for leave to 
appeal, it was desirable to avoid a sec
ond hearing to determine the merits of 
the appeal, and, at the same time, upheld 
each of the appeals. 

Appeal to the Constitutional 
Court 

The Minister applied to the Constitutional 
Court for leave to appeal against the deci
sion of the SCA. Insofar as the procedur
al issues are concerned, the Minister, in 
essence, contended that the SCA ought 
to have granted her application to sepa
rate the jurisdiction issue from the merits 
of the appeal (and therefore ought not to 
have decided the appeal), that the SCA 
had no jurisdiction to grant the PSSA's 
and New Click's (direct) applications for 
leave to appeal and that the SCA's deci
sion was accordingly a nullity. 

The PSSA and New Clicks opposed the 
Minister's application for leave to appeal, 
inter alia, on the basis that the Minister 
had refused to address the SCA on the 
merits of the appeal and should therefore 
be refused leave to appeal on the merits. 
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The Constitutional Court rejected this 
argument. The court reasoned that the 
question as to whether or not leave should 
be granted depended on whether or not it 
was in the interests ofjustice to grant leave 
and that although 'deploring' the events 
before the SCA, the court was of the view 
that the interests of justice warranted that 
the Minister be given leave. Relevant 
considerations in this regard included that 
if leave were refused, the decision of the 
SCA setting aside the regulations would 
become final and, if the SCA were wrong 
in its decision, the Government's consti
tutional duty to take reasonable steps to 
provide access to health care would be 
defeated. Further, the issues with which 
the appeal was concerned affected the 
rights of the general public and the obli
gations of the Government, and the pub
lic interest therefore demanded that the 
Constitutional Court consider the matter. 

The Constitutional Court rejected the 
arguments of the Minister in relation 
to separation and the jurisdiction of the 
SCA. In doing so, the Constitutional 
Court substantially reaffirmed the deci
sion and the reasoning of the SCA. 

On the question of separation, the 
Constitutional Court held that the SCA 
is entitled to regulate its own procedure 
and it was common practice for the SCA, 
as well as the Constitutional Court, to 
require parties to address argument both 
on the question of leave to appeal and 
the merits , so that judgment could be 
given without hearing further argument 
should leave to appeal be granted. 

On the jurisdiction issue, the 
Constitutional Court held that it is legiti
mate for a party to apply to the SCA to 
grant leave to appeal, on the ground that 
there has been a constructive refusal of 
leave by the High Court, as an unreason
able delay in dealing with an applica
tion for leave to appeal interferes with 
a litigant's constitutional right to have 
access to court. A court of appeal, as a 
superior court, has the inherent right to 
regulate and protect its own process and, 
in the exercise of this inherent power, 
that court can decide whether or not to 
grant an application for leave to appeal 
based on a constructive refusal of leave 
by the court a quo. Such an application 
should, however, only be instituted as 
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a last resort. In the present case, by the 
time the SCA had delivered judgment on 
the application for leave brought directly 
to it, the court a quo had already refused 
leave to appeal and as such there had 
been an actual (as opposed to a construc
tive) refusal of leave by the CPD. The 
Minister could therefore not contend 
that the SCA had no jurisdiction to deal 
with the application for leave to appeal. 

Conclusion 
The reasoning of both the SCA 
and the Constitutional Court in the 
Pharmaceutical Society cases is 
undoubtedly expansive of the rights 
of litigants to access the courts. Their 
reasoning squarely reaffirms the com
mitment of our superior courts to the 
supremacy of the Constitution and 
entrenches the application of the rule of 
law in our legal system. This approach 
demonstrates aspects of constitutional
ism consonant with a mature constitu
tional democracy and augurs well for 
the future of a young constitutional 
democracy such as ours. fIl 
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