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Service issue 3, which is a compre
hensive update and revision of the 
Occupational Health and Safety 

Legislation Manual, draws attention to 
the fact that an employee has an implicit 
right to perform his or her work in the 
safety of his or her employer's premises. 
More importantly attention is drawn to 
section 24 (a) of the Constitution of the 
Republic of South Africa which states 
that "[e]veryone has a right to an environ
ment that is not harmful to their health or 
wellbeing." 

The manual comprises six sections. 
Section I is introductory. Section 2 deals 
with the various appointments in terms of 
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A increase in the sale and transfers 
of businesses is one manifestation 
four cunent economic growth. 

Whatever other legal pitfalls there are in 
such transactions, one of the most potential
ly dangerous is section 197 of the Labour 
Relations Act 1995, a section that regulates 
the employment consequences of a transfer 
of a business as a going concern. 

Section 197 is the progeny (although 
by 'wind pollination') of the European 
Council's 1977 Transfer of Undertakings 
Directive, to which European countries 

the Act, and includes the relevant appoint
ment forms in terms of section 16 (2) 
of the Occupational Health and Safety 
Act (OHS Act). Section 3 of the manual 
provides a practical tool relating to pro
cedures that should be implemented to 
ensure compliance with the Act. While 
the procedures must be followed to ensure 
that the OHS Act is complied with, the 
authors stress that the procedures are not 
to be seen as replacing legislation. The 
remaining two sections of the manual deal 
with an employer's liability to contractors 
and the duty of employers to provide train
ing to employees. 

The manual is simple in form and focuses 
on practical aspects of health and safety in 
the workplace. The manual will serve as 
an important tool for various trade unions, 
employer organisations, state departments 
and medium to large industrial entities. 
The authors correctly recognise the man
ual to be user-friendly, but at the same 
time caution that although the manual 
was intended to be as comprehensive as 
possible, the OHS Act together with its 
regulations remain the final authority. The 

have given effect in their national laws in 
compliance with their obligations under 
the EC Treaty. The directive was a response 
to a flood of mergers and the restructuring 
of multinational enterprises during the 
period. The directive is aimed at protect
ing employees against the adverse conse
quences of business transfers. 

Like the directive, section 197 protects 
employees from the common law legal 
consequences of a transfer (ordinarily 
termination of employment) by requiring 
employees' contracts of employment to be 
compulsorily taken over by the purchas
ing employer. While this basic concept 
is easily understood, there are difficult 
issues which lurk within the thickets of the 
section. Does it apply to a business entity 
which did not exist prior to the transfer 
and only acquires a separate existence 
thereafter? Does it apply to outsourc
ing, where a particular function of an 
enterprise is 'contracted out' to a service 

specimen forms relating to appointments 
in terms of section 16 (2) is a useful fea
ture. In terms of section 16 (2) of the Act, 
the CEO may delegate certain duties to 
various heads of site operations. 

Although there is a comprehensive 
account of the procedures required by 
the Occupational Health and Safety Act, 
the manual also makes reference to a 
number of regulations. It is therefore 
unfortunate that the manual does not 
incorporate the provisions of the Act 
itself. This is a clear indication that the 
manual was not targeted towards practis
ing lawyers , but merely as a practical 
guide for management in large corporate 
and industrial entities and employees to 
ensure that health and safety regulations 
are maintained in the workplace. 

The manual can be read and digested in 
less than a day and would definitely be 
a useful guide to trade unions, employer 
organisations, legal advisors within corpo
rate and industrial entities and the heads of 
various state departments. !Il 

D Pillay, Durban Bar 

provider? And what about 'second genera
tion' contracting out, when the contracted
out service is to be taken up by another 
service provider? 

Todd et al have identified the main debates 
in this area and have provided insightful 
comments in each respect. The develop
ments from the European courts con
cerning the progenitor of section 197 
are authoritatively set out - the authors 
cleverly making use of European experts 
as additional contributors. 

The employment consequences of transfers 
are dealt with, as are the consequences of 
transfers on employment benefit schemes, 
such as pension and provident funds. 

It is, in short, as useful and comprehensive 
a treatment of the subject as one could 
hope to find. !Il 

Andrew Redding SC, Johannesburg Bar 
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