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Restructuring of the constituent Bars 
and the GeB 

Norman Arendse SC, chair of the General Council of the Bar 
of South Africa 

A draft proposal was circulated to 
all constituent Bars and members 
of the executive committee 

concerning the restructuring of the Bars 
and the GCB, in the light of (I) the 
proposed Legal Practice Bills and (2) the 
release of the Clementi Report (in the 
United Kingdom). 

The proposal was formulated following 
in-depth discussions with the Law Society 
of England and the Bar Council of 
England and Wales in relation to their 
experience of the Clementi Report and the 
implementation of aspects of the Report 
by these bodies. Subsequent to receiving 
the written amendments to their structures, 
these proposals have subsequently been 
adopted by these bodies and a Legal 
Services Bill has since been tabled in 
Parliament in England. Quite clearly, 
therefore, the English legal profession as a 
whole has seen fit to take very seriously the 
Clementi proposals, and has restructured 
its respective societies accordingly. 

It is respectfully submitted that we should 
follow suit , as soon as possible, perhaps 
not in the same way that the English 
have done (for obvious reasons), but in a 
modified or amended form. 

At the last exco meeting of the GCB held 
in March 2006, it was resolved that my 
earlier proposal be revised to include 
discussions relating to funding, to the need 
to include lay people in our structures, and 
to the impact that restructuring will have 
on the autonomy of the constituent Bars. 

The revised proposal will now be circulated 
to all constituent Bars for comment, and in 
this regard constituent Bars are requested to 
appoint a subcommittee to focus on dealing 
with the proposed restructuring along the 
lines of the English Clementi Model B+. 

The motivation for 
restructuring the Bar 
In recent years, the organised advocates' 
profession has been under attack from 
several quarters, including (a) the 
Competition Commission, (b) those 
advocating the transformation of the 
advocates' profession, (c) government, 
in relation both to a Legal Practice Bill 
and a Legal Services Sector Charter, 

and (d) consumers and consumer groups 
demanding more accountability. 

The Competition Commission 

In recent years, the GCB has modified, 
amended or deleted some of its rules in 
order to comply with the demands of the 
Competition Commission . Essentially, the 
line of attack adopted by the Competition 
Commission has been that the organised 
advocates' profession monopoli sed the 
advocates' profession , to the exclusion 
of those who were not members of 
the Constituent Bar Councils, such as 
independent advocates and attorneys. In 
a number of instances, the Commission 
also attacked our rules as not being in the 
public interest, amounting to protectionism 
which could not be justified. In other 
instances, we successfully engaged with 
the Competition Commissioner resulting 
in the core of our rules being maintained. 
We are however not out of the woods, by 
any means. It is largely as a result of the 
political intervention of the current Deputy 
Minister, who (ironically enough) is in 
favour of our rules, that the Competition 
Commissioner has taken the foot off the 
pedal, as it were. 

The Legal Practice Bill 

There are at least four versions of a Legal 
Practice Bill currently doing the rounds. 
These include two (the GCB and the Task 
Team Bills) with which we are obviously 
comfortable, an LSSA version which 
(in essence) would make the mandatory 
membership of Bar Councils irrelevant; 
and a Justice Bill which we believe 
approximates to the GCB 's version. There 
is also a Legal Ombudsman 's Bill drafted 
by the GCB to deal with complaints 
from the public and from members of the 
organised advocates' profession. 

The problem is that there appears to 
be no resolution in sight and there is a 
real danger that the government might 
choose one of these Bills in preference 
to the others. I do not think it is prudent 
that we rely on influencing government, 
or exerting pressure on government, 
in order for government to adopt our 
Bill. This is such a serious matter that 
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informed, rational and constructive debate 
is required. ]n this debate, the public 
(consumer) interest, the administration of 
justice, the independence of the judiciary, 
and most importantly, the independence 
of the legal profession, are concepts that 
must prevail and that are paramount. 

Clementi provides us with an opportunity 
to break out of our respective boxes (ie 
locked in as we are into our respective draft 
Bills), and to come up with something new, 
fresh, and different, whilst maintaining the 
core values of the legal profession, namely 
high ethical standards, independence, 
commitment to the public interest, access 
to justice, and the transformation of the 
profession. 

Transformation of the profession 

As regards governance, the organised 
advocates' profession has in the past four 
years transformed at governance level 
at both GCB and constituent Bar level. 
Advocates for Transformation (AFf) is 
represented on a 50:50 basis at all the 
major Bars (save for a pending di spute at 
the Pretoria Bar), and is in the majority 
at National Executive Committee level. 
Issues of transformation relating to 
briefing patterns, housing, pupillage, 
Bar examinations, and changing the 
race and gender imbalances within the 
advocates' profession, are all issues that 
have enjoyed attention and priority over 
the past four to five years. However, here 
also, the Clementi debate provides us with 
an opportunity to inject fresh ideas and 
enthusiasm into these issues, and to come 
up with creative solutions. 

One of the main criticisms of the organ
ised advocates' profession is that it con
stitutes a "closed shop". We tend only 
to promote our own (sectarian) interests, 
and to look after our own, as it were, to 
the detriment of the public. At least, this 
is the perception held widely within vari-
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ous communities. This is also the percep
tion held within the organised legal pro
fession by (especially) black and female 
members of the Bar who continue to 
claim that the organised profession is the 
preserve of white and male advocates. 

Consumer protection 

The Clementi Report was self-evidently 
an opportunity for the UK government 
to highlight the need for consumer rep
resentation on bodies regulating the legal 
profession, and to emphasise the need for 
consumer choice. The Clementi Report 
has been slated by many (including our 
own Justice Johann Kriegler and Malcolm 
Wallis SC) for being the thin edge of the 
wedge of consumerism and government 
intervention. However, in other quarters 
it has been praised as having opened up a 
window into the (at times) mystical world 
of the organised legal profession. I tend to 
fall into the camp that says that Clementi 
is good for the profession, and although 
we need not adopt the Clementi propos
als in their entirety, there are aspects of 
Clementi that we must incorporate into 
our governance structures as a matter of 
priority. 

More particularly, it is quite plain to 
me that we must involve lay people in 
our governing structures; that we must 
separate out at Bar Council and GCB 
level, our representative and regulatory 
functions; and that we must open up our 
disciplinary and complaints procedures 
to public scrutiny by way of lay involve
ment. I cannot see how the core values 
of the legal profession, including the 
independence of the legal profession, 
are or would be somehow undermined 
by lay (minority) involvement in any, 
or all, of our.,.structures. Not only would 
lay involvement result in openness and 
transparency but it would also make the 
organised legal profession more account
able to the public at large. We could also 
more easily justify our rules, in particular 
in relation to fees and high ethical stan
dards. 

There is no doubt that with globalisa
tion, the competition for legal services 
on the part of consumers has intensi
fied, and that consumers have become 
more aware of certain choices available 
to them. A particular concern of any 
consumer of legal services would be the 
issue of costs/fees . In this regard already, 
the compulsory employment of senior 
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and junior counsel has almost become 
anathema, and in many cases these days 
only one counsel and an attorney are 
employed by the client where two would 
have been standard in the past. All this, 
of course, depends on the nature and 
complexity of the case involved. Thus, 
although we may understand the need 
for the employment of an attorney and 
counsel for effective delivery, this is not 
readily apparent to the consumer. Given 
exposure to the rationale that motivates 
and informs our rules, the public may 
well become aware of the need for the 
continuation of the current system. But 
we are not going to persuade the public 
to view things the way we do, if we do 
not get them involved in the governance 
of the advocates' profession. 

A revised proposal for the 
restructuring of the Bar 
The proposal is quite simple: 

All the constituent Bar Councils will 
reorganise themselves to become only 
representative councils promoting the 
interests of their members in relation 
to typical trade union issues: fee 
disputes, housing complaints and the 
like. The restructured Bar Councils 
will also represent their members in 
relation to regulatory issues (such as 
the setting of fees, the formulation of 
ethical rules, etc), representations to 
outside bodies such as Parliament, the 
Competition Commission, consumer 
groups, government, etc. 

2 	 The constituent Bar Councils will 
delegate their regulatory functions or 
authority to a restructured General 
Council of the Bar (GCB), and will be 
represented on it by members who are 
not also members of the representative 
Bar Council. (This delegated authority 
may, of course, be withheld on 
appropriate, agreed, terms .) 

3 	 The General Council of the Bar will 
represent the regulatory authority of 
the organised legal profession and will 
be composed of a majority of members 
who are affiliated to the constituent 
Bars, but who do not serve on any 
Bar Council. The regulatory authority 
will also have lay representation on it 
who would be persons of integrity and 
standing in the wider community, and 
which representation would reflect a 
race and gender balance. 

GCB CHAIR'S CONTRIBUTION 


4 	 At constituent Bar level , each Bar 

Council is to establish a disciplinary 

and complaints mechanism to hear 

complaints from members of the 

public, and to receive complaints from 

judges, magistrates, and members of 

the profession concerning the conduct 

of its members. The disciplinary and 

complaints bodies must make provision 

for the (minority) involvement of 

lay persons who would be persons 

well known in the region, and who 

would be persons of honour and 

integrity. The regulatory authority, 

the restructured GCB, would al so 

establish a disciplinary and complaints 

mechanism composed in the same 

way as at regional level, which would 

concern itself (primarily) with appeals 

from the constituent Bars. 

In relation to funding , it is envisaged 

that the costs of funding a restructured 
Bar (on the basis proposed) will be no 

less, nor more, than is currently the case. 
Currently, the GCB exco meets no more 

than four times a year. It is contemplated 

that a restructured GCB would perhaps 
have to meet less than this, and certainly 

not more than four times a year. The only 

additional expense would relate to the 

transport and accommodation of the lay 

representatives, depending on where they 

are located. We expect that those lay rep

resentatives invited to sit on our various 

structures would do so without charging 
a fee. This would accord with the spirit 

of the organised legal profession , ie of 

providing assistance to the Bar on a vol

untary, unpaid, basis. 

Accordingly, I do not foresee that fund

ing should be a major issue standing in 

the way of the proposed restructuring. If 
indeed funding is an issue, then I would 

suggest that any additional or further 
costs or funding would be justified in the 

circumstances. 

Conclusion 
I would urge all constituent Bars to adopt 

these proposals, at least in principle, and 

to give to the incoming executive at the 

July 2006 AGM, a clear mandate to pro

ceed to implement these proposals. 
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