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Cape 

Responses to 'Imagine 

A
ll responses to the imaginary 
conversation between the Clerk 
of Chambers and Manag ing 

Director of a fictitious firm of attorneys 
(Advocate, April 2006) are published 
on the basis of anonymity, for the same 
reason advanced for the anonymous 
nature of the original contributions 
made by members of the Cape Bar 
which formed the basis of the conver
sation. Thrown into confusion? Read 
the original article again; or worse, 
read it for the first time; and partici
pate in an exercise aimed at stimulat
ing nuanced and constructive thought. 
Who knows, you may even be tempted 
to let us know what you think - anony
mously, of course. 

***** 

In the April edition of Advocate, the 
article under the heading ' Imagine' 
discusses what is the most fundamen
tal difficulty facing the Bar in South 
Africa: How to meet the challenges 
presented by a transforming, 21 SI cen
tury South Africa. How does a tradi
tional, mainly white, individualistic 
and largely Roman Law-based profes
sion (i) offer a specialised, high quality 
service to a fast changing 21 SI century 
society; and (ii) transform itself so as 
to overcome the racial and gender 
inequalities of the past? 

The contribution under ' Imagine ' offers 
creative and helpful suggestions. The 
'virtual group' exists in vague forms 
already, but it is possibly questionable 
to what extent the virtual group con
cept is pursued in practice. 

There might however be a greater 
difficulty that needs to be overcome. 
According to informal enquiry made at 
a local university, although women are 
well represented, there are only four 
African South African law students, 
out of a class of about 150. The num
bers elsewhere are in some instances 
greater, and in some instances smaller. 
Bright African graduates are being 
attracted by other disciplines. And 
those who study law are being attracted 

by law firms and corporate employers 
offering far better packages. 

Law firms have two advantages over 
the Bar that the Bar might never be 
able to overcome. First, law firms 
can offer their clients a degree of spe
cialisation that the Bar lacks, the abil
ity to adapt quickly and extensively to 
changing commercial and institutional 
realities, and a supply of ready profes
sionals to take up whatever additional 
needs the client may have. Secondly, 
law firms offer young graduates better 
support and training, better financial 
security, more predictable long and 
medium term prospects, and the kind 
of exposure that looks good on a cur
riculum vitae. The Bar, by comparison, 
is relatively stati c (it is necessarily liti 
gation-centred and common-law domi 
nated), and offers none of the financial 
and institutional forms of security that 
law firms do (it is essentially individu
alistic, competitive and based on the 
principle of survival of the fittest). 

The author of ' Imagine ' deals helpfully 
with some ideas for nurturing those 
who come to the Bar. But what does 
the Bar do to attract bright African and 
female graduates in the first place? 
There is, it is suggested , no easy solu
tion to that difficulty. Lucrative bursa
ries, exemptions from Bar dues, and a 
ready stream of work have not done 
the trick. Why would a bright African 
or female graduate take on the insecure 
and competitive jungle presented by 
the Bar, when the rival offer guarantees 
medium and long term security and the 
only dilemma being whether to choose 
the 3 Series or the C Class? 

If the Bar is to compete with the side 
Bar and the corporate employer, then 
it must market itself to school leav
ers and university students. That sort 
of marketing is not being done at the 
moment and is probably the only way 
in which the Bar would in the long 
run attract a sufficiently large group 
of skilled practitioners who will both 
maintain the high standards at the Bar 
and transform its membership in a fun
damental and meaningful manner. The 
real question is whether the Bar really 
should - or could - undertake that form 
of marketing. 

***** 

I am dubious as to where I fit in: Am I 
a POI, or am I a SSI, or both? 

The Clerk of Chambers labels himself 
as a 'pale male' . I am understandably 
curious of thi s description 'pale' . A 
quick search of the Oxford dictionary 
reveals the following meanings: 

' pale 

adjective (comparative pal·er, superlative 

pal·est) 

I . 	 having little colour: lacking colour or 

intensi ty 

2. 	 pallid from illness: unusually light in 

sk in complexion because of illness, 

shock, or worry 

3. 	 producing little light : producing or 

reflecting little light 

4. 	 inadequate: inadequate or faint 

a pale version of his former flamboya nt 

self' 

I am now enlightened in my under
standing of why he chose the word. I 
consider it quite apposite and choose 
not to comment further. 

Why are the black female advocates 
perceived by pale male as being disad
vantaged as 'she cannot compete with 
the 'Barbie' persona of pale female 
advocates'? The words 'Barbie' and 
advocate in the same sentence conjure 
up images of our notorious Advocate 
'Barbie', who is facing an array of 
sexual charges pertaining to children 
in the Pretoria High Court. What right
thinking woman wants to compete with 
that? I have a strong suspicion that 
some of my white female colleagues 
here at the Bar will take offence to 
being likened to 'Barbie'. 

I find it peculiar that the post of Clerk 
of Chambers is being offered to pale 
male as he seems bitter about the 
fact that that he had to hand 'a twen
ty something black female attorney a 
directorship on a silver platter a mere 
six months after her admission '. 

He will now be in a precarious position 
where he will be holding the platter 
with the 'no name briefs' on. Who will 
he be serving these to, I wonder! 

***** 

While the imaginary conversation 
published in the April edition of 

ADVOCATE August 2006 16 



Advocate raises some interesting 
points, the basic suggestion, namely 
that the members of the Cape Bar 
should convert to sets of chambers 
administered by clerks, is, with respect 
to the imaginary conversationalists, not 
well-founded. 

The primary object of the exercise 
would be the advancement of young 
advocates who belong to the group of 
previously disadvantaged individuals. 
Very much a secondary object is also 
suggested, namely that this system may 
be of advantage to all the members of a 
set of chambers. 

I shall venture a few thoughts on the 
primary object only. 

Firstly, this appears to be theemployment 
of a sledgehammer to crack a walnut. 
Surely, the advancement of POls is 
a purely temporary process (it would 
be racist and sexist in the extreme to 
suggest that they would always require 
assistance) . So why make a radical and 
permanent change to the way in which 
advocates practise (and have practised 
for more than a hundred years) simply 
in order to render temporary assistance 
to POls? 

Secondly, there is no guarantee that 
such a system would work. In fact, I 
very much doubt that it would. The 
proposed analogy of large attorneys' 
firms (where a whole team, structured 
with a chain of command from top to 
bottom, can work on a case) does not 
apply to the Bar. In an attorneys' firm, 
all the members of a team are bound 
together by a contract of employment 
or partnership, whereas every member 
of the Bar is on his or her own and does 
his or her work when and where he or 
she pleases. In short, advocates are too 
individualistic to work together in such 
a team. 

Thirdly, there is not much that 
advocates can do regarding the briefing 
of POI's . Briefs must in the final 
analysis come from the attorneys, not 
the advocates. Finally, judging by the 
vehicles driven by some brethren and 
the frequency with which their names 
appear in newspaper reports of cases, it 
seems that many POls are doing rather 
well, and that briefing problems are 
becoming a thing of the past. As far as 
new arrivals are concerned, well, it has 
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never been easy to start a practice at 
the Cape Bar, even for most pale male 
arrivals. So, to reorganise the Bar into 
sets of Chambers in order to help POls 
is in my view really not a good idea. 

***** 

It is, to a certain extent, true that POls 
or SSls are perceived as incapable of 
conducting cases on their own. The 
perception is that no client, the govern
ment included, will risk briefing them 
for fear of losing the case. 

The problem extends beyond the per
ceptions of attorneys. Ultimately, the 
person who requests that a particular 
advocate be briefed, is the client. A 
'no Name' brief can be considered as 
'negative labelling' by definition. 

In most instances, clients perceive a 
particular advocate as 'good' or 'com
petent' regardless of his or her abilities, 
simply because that advocate belongs 
to a certain religious, cultural or race 
group, or sex. It is fair to ask when a 
POI will be regarded as simply 'good' 
regardless of his or her background or 
sex, whatever that may be. 

These perceptions place untenable bar
riers of entry on POls in particular, in 
that they are most likely to be affected 
should such practices continue. How 
do we deal with these perceptions? 

I am of the view that a Clerk of 
Chambers could assist in this regard by 
being aware of these perceptions and 
making every effort to address them 
constructively. He can be instrumental 
in changing the corporate responsibil
ity of the Bar. For instance, he can 
conduct a survey among the members 
of his virtual set in order to ascertain 
the extent of their forensic, legal and/or 
commercial skills. Thereafter, he can 
established the needs of the attorneys 
and their clients in order to consider to 
what extent their needs can be matched 
with the skills available in the vir
tual set; and if not, how deficiencies 
in the available skills can be remedied 
without creating any inconvenience to 
the attorneys and their clients. In this 
process, he can identify POls with 
some level of commercial expertise 
and build on that in order to enable 
them to increase their capacity by 
becoming more versed in commercial 
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and related work. In this manner, the 
Clerk of Chambers will be able to build 
a sustainable group of competent POls 
and he will be in a position to ensure 
that the spread of commercial work 
reaches the POls, without compromis
ing on value. 

***** 

As a previously disadvantaged aging 
white male at the Cape Bar, I was 
immensely encouraged by the insight 
given by the new Clerk of Chambers 
into the new age, caring Cape Bar. 

'Previously disadvantaged?', you ask, 
doubtingly. I mean, when long stand
ing members like me were starting 
out at the Cape Bar, we had to survive 
through the dark days when strug
gling juniors had to take the biggest 
most expensive rooms in Huguenot 
Chambers which nobody else wanted. 
There's not a shadow of doubt that, 
in that era of naked capitalism, with 
everyone for themselves and an extra 
slice for the established elite; if we 
were bold enough, as fledgling mem
bers, to suggest that we should have 
a few years' dispensation from paying 
bar dues, along with organised intro
ductions to the State Attorney and to 
the leading law firms in town to help 
us get established, a committee would 
be convened urgently to look into our 
suitability to be here at all. 

But now it seems that is all behind us. 
The Bar has become a cuddly place 
where everyone who can't look after 
themselves will be looked after by 
those who are. It all gives me hope 
that when I submit my application for 
pension funding assistance to the Bar 
Council next year, it will be gener
ously approved - along with the batch 
of maternity leave fee supplements and 
other hand-outs on the agenda. 

My only fear is that I shall wake up 
and find it's all been a dream gone 
wrong - you know, like all those failed 
welfare states we read about. Or worse, 
a Maggie Thatcher type might one day 
take over the Bar Council and knock it 
into shape. 

***** 

The 'Barbie' persona - I couldn't have 
described it more appropriately. The 
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fact of the matter is that this persona 
has a definite presence at the Cape Bar 
and if one looks at the numbers enter
ing each year, it is on the increase. Is 
it because white females can no longer 
find articles at the major law firms and 
so they come to seek solace at the Bar 
knowing they will be cushioned and 
nurtured? It is not surprising at all of 
course that white female advocates 
have jumped on the PDI bandwagon 
to seek advancement in their careers. It 
helps of course that a parent is a judge 
or a partner at a large law firm. Most 
of the large law firms have clung to 
this and brief only white females. This 
regardless of the fact that a large num
ber of black female advocates have 
superior academic qualifications and 
have solid experience in a variety of 
fields. Common sense, intelligence and 
a willingness to learn is never part of 
the equation to brief black females, so 
let's not even go there. Counsel Barbie 
would rather be briefed. The prob
lem doesn't end there of course. Silks 
- BLACK SILKS - are seen to brief 
male juniors - WHITE MALE juniors. 
This is the fact of the matter. 

***** 
Many would argue that the Bar is 
institutionalized apartheid of the legal 
profession. It amounts to apartheid 
because it contains structures calcu
lated to set the barriers of entry into the 
profession so high that previously dis
advantaged legal practitioners - blacks 
mostly - find it so difficult to enter the 
profession that they either quit before 
making it, or worse, do not try to enter 
at all. 

'Imagine' (Advocate April 2006) sets 
out to con'ect this problem. From the 
context it seems that this problem is the 
need to 'take corporate responsibility 
for the wrongs of the past and to do 
something about it sooner rather than 
later ... ' Clearly therefore an affirma
tive action measure to ensure better 
demographically representative distri
bution of briefs among members of the 
Bar. The proposal sets out to achieve 
this by borrowing from the English 
institution of the Clerk of Chambers, 
but augmented by the novel and very 
creative concept of a 'virtual group'. 
A virtual group is one which is not 

geographically based, and which is 
represented by a single Clerk. 

Back to the problem, which is the 
perceived need for more equitable dis
tribution of briefs. It is clear that this 
problem is linked to some other struc
tural features that we have inherited 
from the past. The first is the structure 
of racial and gender preference that is 
historically embedded in our profes
sion due to our Apartheid heritage. The 
second is the structure of the legal pro
fession itself, with its split bar and the 
rules of behaviour that support that. 

Clients in today's world demand free
dom of choice in selecting the best 
legal representation available. Like all 
consumers they prefer to exercise that 
choice with as little interference as 
possible. They want to choose the best 
counsel that they can afford, given 
their personal financial position. As 
matters stand, this process is made dif
ficult by the fact that counsel must be 
briefed through attorneys, the fact that 
the Bar is already a closed shop and the 
fact that so-called ethical rules prevent 
a whole range of commercial arrange
ments that would otherwise facilitate 
access of the public to the services of 
counsel. 

The question is: What is the problem 
that we are trying to solve? Why do 
we have a legal profession in the first 
place? First and foremost, the purpose 
of the profession is not to provide LLB 
graduates with work. The legal pro
fession is a service profession that is 
justified because it provides legal ser
vices to the public as cost-effectively 
as possible. In legal practice, cases 
range from the most complicated to the 
easiest; with clients ranging from the 
wealthiest to the poorest. In order best 
to serve all these divergent interests, it 
is critical to give to the lay client the 
greatest possible range of choices, tak
ing into account the variables of exper
tise of counsel, complexity of cases 
and relative wealth of clients. 

This question goes to the heart of the 
broader issue of equitable distribu
tion and application of resources that 
'Imagine' seeks to address - includ
ing the need to allow each client to 
get legal services as cost-effectively 
as possible. That result will best be 

achieved if we have the fewest possible 
constraints on the ability of lay clients 
to select the counsel of their choice. 
A blue-chip corporate may wish to 
choose the top Silk at the Bar - and 
pay his 'exorbitant' fees - while a poor 
black worker may want to use counsel 
recommended - and paid - by his 
trade union or his legal insurance com
pany. Others may opt for contingency 
arrangements instead. Yet others would 
prefer to appoint legal representatives 
who do not belong to the Bar, or who 
hold no formal qualification at all. 

The problem is not only that this is 
currently not possible. It is further that 
the 'Imagine' proposal now seeks to 
interpose yet a further barrier between 
the client and his counsel of choice. 
The poor client not only has to traverse 
the obstacles of a split bar and of a 
closed shop cartel designed to keep out 
competition, but he now has to get past 
the Clerk of a set of virtual Chambers 
intent on diverting his blief in service 
of providing more black and female 
advocates with an income. 

No problem caused by any structure is 
solved by creating yet a further prob
lematic - and costly - structure. That 
compounds the problem of over-regu
lation that already exists even further. 

How is the problem of equitable dis
tribution of briefs then to be solved? 
In short, by making it possible for the 
greatest number of counsel to sell their 
services to the greatest number of cli
ents at such fee as the client is prepared 
to pay and the counsel is prepared to 
accept. In other words, by creating the 
greatest degree of freedom of choice 
for both client and counsel. At the 
moment, many black or female counsel 
suffer because they feel compelled to 
charge fees that do not 'undercut' those 
of their peers, and that are high enough 
to cover high overheads necessitated 
by the requirement to take chambers 
under the auspices of the Bar. Many 
cases are reported of counsel suffering 
to pay their monthly rental. 

Black counsel (and anyone else so 
inclined) should be allowed to set up 
chambers where they want to, including 
at home. If they wish to, they should be 
permitted to practise at the seat of any 
one of the Magistrates Courts. Or they 
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may wish to pursue purely a speciality 
area such as labour law, in which case 
they may wish to qualify as a labour 
practitioner only and set up practice 
at or near the Labour Court or the 
CCMA. Unqualified trade union rep
resentatives are currently allowed to 
practice in the Labour Court, a superior 
Court with status equal to the High 
Court. The same applies to employers' 
organisations. None of these types of 
representatives need have legal qualifi
cations, and hundreds of thousands of 
clients are better off for it. And as far 
as we know, there have been very few 
complaints of an ethical nature against 
any of these practitioners. But even if 
there were such complaints, that pos
sible difficulty is overwhelmingly out
weighed by the massive benefits that 
such a system offers to poor (mainly 
black) workers and small (often black) 
businesses. 

Why should counsel not be permitted 
to practice in a fashion analogous to 
trade unions or employers' organiza
tion representatives, but in any court 
of their choosing? 1t behoves little 
argument that at present one of the 
biggest problems of previously disad
vantaged practitioners is their lack of 
exposure and experience. By getting 
more opportunities to ply their trade, 
they will soon get better briefs. And in 
the interim they should be permitted to 
compete by means of competitive pric
ing, in order to get an edge over their 
more privileged counterparts. 

Let us remove the job reservation rules 
of the cartel, the group areas of Bar 
Counci l chambers and the dompas of 
an LLB, and allow our colleagues to 
compete freely and fa irly. And let us 
avoid another Native Commissioner 
appointed to police our cl ients' com
mercial choices. m 

Sports Law Conference 

14-15 September 2006 


Law Faculty 

University of Stellenbosch 


The Stellenbosch University Law Faculty will be hosting a sports 
law conference in Stellenbosch on Thursday 14 and Friday 
15 September 2006. 

The event will evaluate a number of relevant issues regarding the cur
rent state of SA sport and its management, including governance, the 
identification of stakeholders, and transformation. 

A number of experts and eminent persons involved in the professional 
sports industry and the law will participate at the event, with the keynote 
address on Thursday 14 September by Dr. Ali Bacher, arguably South 
Africa's most respected sports administrator both locally and abroad. 

The provisional/final programme for the event (as well as a 
downloadable registration form in MS Word format) is available on 
the web site of the University of Stellenbosch Law Faculty, at http:// 

law.sun.ac.za/sportslaw/ 

Anyone interested in further information can contact Andre Louw at 
CICLASS, on (021) 808-3197 / 3561 or bye-mail atalouw@sun.ac.za. 
or submit your details for further information updates bye-mail to 
sportslaw@sun.ac.za. 
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Your leading reference 
source in the domain of 
local government. 

Discusses and explains the 
new legal dispensation under 
the Constitution of the 
Republic of South Africa 1996 
as it applies to local 
government. 
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