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Judicial ethics and complaint 
procedures* 

LTC Harms, judge of the Supreme Court of Appeal 

Mwritten recently about judicial 
ethics (or its lack) stems from a 

lack of information or a misunderstanding 
of the issues. Members of the judiciary have 
kept quiet mainly because their job requires 
them to be reticent. In addition, judges are 
ethically bound to refrain from publicly criti
cising other judges or from saying anything 
that may be interpreted as such criticism. 
They may also not express views that may 
undermine the standing and integrity of the 
judiciary. 

But recent events and the repeated call for 
judges to adopt ethical guidel ines and to 
be subject to disciplinary procedures, now 
require some response. Contrary to claims, 
judges do have ethical guidelines and they 
are not unwilling to be held accountable 
for their unethical conduct. In fact , more 
than six years ago the judiciary advanced 
detailed legislative proposals that embod
ied an appropriate complaints procedure 
that conformed to constitutional principles 
and international standards. The executive 
rejected these proposals without debate 
or explanation and the judiciary has been 
left in the dark as to why the proposals are 
unacceptable. 

The judiCiary is bound by 
legal and ethical rules 
Some commentators have stated that there 
are no rules that bind judges. That is not 
correct. Our common law for centuries 
embodied many rules governing the conduct 
of judges. Here are some: judges should 
always, not only in the discharge of official 
duties, act honourably and in a manner 
befitting the judicial office; they may not 
discriminate; and they may not hear a case if 
there is a conflict of interest or if there is a 
reasonable impression of bias. 

Ethical rules, in any profession, consist of 
more than what is written down because cod
ification leaves scope for literalism and gap
taking. For instance, judges in the United 
Kingdom have no written code of conduct 
- nor has anyone asked for one . One reason 
may be the fact that they have all been senior 
members of the legal profession for many 
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years before their appointment. Since the 
reputation of any senior lawyer is common 
knowledge the possibility of appointing one 
with doubtful legal ethics is remote. In any 
event, most if not all of what is requ ired of a 
judge is known to any common lawyer. 

Ethical standards govern ing the judiciary 
are also universal. An attempt to encapsu
late them is in the Bangalore Principles of 
Judicial Conduct, adopted under the aus
pices of the United Nations in 2002. One 
of the sources of reference used in this dec
laration was the Judicial Ethics Guidelines 
for Judges of South Africa, issued by the 
then Chief Justice (Ismail Mahomed), the 
then President of the Constitutional Court 
(Arthur Chaskalson) and the other heads of 
court. The document, which was prepared 
by a committee of South African judges 
after consultation with the whole judiciary 
and a careful consideration of other sys
tems, was endorsed by the Judicial Services 
Commission during April 2000. No one has 
to date suggested that the gu idelines are 
incomplete, incomprehensible or unaccept
able. Enforceability is a matter to which I 
shall revert. 

The basis of ethical rules 
The introduction to the Guidelines sets 
the matter in perspective. The supremacy 
of the Constitution and the rule of law 
are foundational to our democracy. So too 
are the rights and freedoms enshrined in 
the Bill of Rights. The protection of these 
values is entrusted to an independent judi
ciary. Judges on appointment take an oath 
that they will be 'faithful to the Republic 
of South Africa, will uphold and protect 
the Constitution and the human rights 
entrenched in it, and will administer justice 
to all persons alike without fear or preju
dice, in accordance with the Constitution 
and the law.' 

To fulfil that role the judiciary relies on 
public acceptance of its moral authority and 
integrity: this is the real source of its power. 
Lapses or questionable conduct by judges 
erode public confidence. 

Enforcement of ethical 
standards 
Professional ethical standards are best 
enforced by one's peers. Lapses in judi
cial ethics are not only frowned on but 
have always been dealt with by colleagues, 
usually informally by the head of court. 
Dissatisfied lawyers, litigants or members 
of the public have always been entitled to 

approach the head of court with complaints 
and it is to be expected that the head of court 
will deal with the matter expeditiously. But 
the system breaks down if the head of court 
fails to perform this duty. More than 90 per 
cent of complaints against judges are, how
ever, related to the merits of cases. Whether 
the judge's decision was right or wrong is 
a matter for a higher court and does not , 
except in exceptional cases, entail ethical 
breach. If it does the higher court without 
fail will reprimand the judge in no uncertain 
terms. The effect on a judge of a public 
castigation by a higher court should not be 
underestimated - it can be devastating and 
destroy careers. 

Obviously, the authority of any particular 
head of court over members of a Bench 
depends on the respect that head commands 
among its members. This is so because 
heads of court do not have any formal 
institutional authority over judges - a head 
of court is a primus inter partes, or first 
among equals - but only administrative 
authority. It would appear thal authority 
based on respect is not always recognised. 
It is no longer regarded as sufficient or 
effective and that is why since 1996 the 
issue of other and better enforcement struc
tures has been debated . 

Impeachment and ethical 
breaches 
It is important to distinguish between 
impeachable acts, ethical breaches and fail
ures of justice. A judge who fails to rec
use himself when good grounds exist not 
only breaches an ethical imperative but in 
law. This would generally be a matter for 
an appeal. A judge who without reason 
loses his patience commits an ethical breach 
that may require no more than an apology. 
Impeachment, on the other hand, is reserved 
for those cases where ajudge (a) suffers from 
an incapacity; (b) is grossly incompetent or 
(c) is gui lty of gross misconduct (dishonesty 
and corruption are the classical examples). 
Lesser breaches have, as has been pointed 
out, been dealt with differently. 

The JSC may make a finding that a judge 
is impeachable. This presupposes that the 
JSC must investigate an allegation raising 
impeachability. Such an investigation cannot 
be dependent on a complaint or an identifi
able complainant and should be undertaken 
if the JSC is in possession of facts that indi
cate a serious impropriety. 

Pending the completion of its investigation, 
the judge concerned may be suspended by 
the President on the advice of the JSc. After 
the completion of the investigation and upon 
a positive finding that one of the grounds 
exists, the National Assembly may call for 
the removal of the judge by a resolution 
adopted with the supporting vote of at least 
two-thirds of its members, in which event 
the President must remove the judge. 
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Complaint procedures 
The Constitution also envisages legisla
tion providing for procedures for dealing 
with complaints about judicial officers . The 
objective of this provision is not to cre
ate a dismissal mechanism but to safe
guard judicial tenure, thus enhancing the 
authority and independence of the judiciary. 
Concomitantly the object is not the creation 
of a body to discipline judges but promoting 
the administration of justice generally to 
allow for 'procedures for dealing with com
plaints about judicial officers ' . 

Thus far these procedures have not been 
put in place. This is clearly a matter for 
Parliament but the judiciary has a material 
interest in the matter and its views ought not 
to be ignored. The earliest draft legislation 
dealing with the matter fell on judges' desks 
during the middle of 1999. The Bill failed to 
recognise the distinction between impeach
able and other ethical breaches and evinced 
a number of other misconceptions. The judi
ciary responded in detail and this response 
was presented to government and the JSC 
in April 2000. The submission proposed 
another Bill based on international standards 
and precedents. 

Regrettably nothing happened until 
December 2004, when two new Bills on 
the matter emanated from the Department 
of Justice without any advance debate. The 
judiciary responded inunediately and more 
than a year later, during February 2006, 
the Department came back with its version, 
essentially unaltered. The issues of princi
ple were not addressed. Whether they were 
considered or why they were rejected is not 
known. 

The objections in principle 
to the latest draft statutes 
A detai led discussion of the objections is 
out of place here. Only some will be men
tioned. 

• The Bill entrusts judicial ethics and 
complaint procedures to the JSc. It is 
wrong in principle and constitutionally 
offensive to subject the judiciary to the 
functional or ethical control of a non
judicial body, especially one in which 
executive appointees predominate. (Only 
three of the 23 members are judges and 
only five represent the professions and 
teachers of law.) The generally accepted 
rule in constitutional democracies is 
that judges educate, supervise, guide 
and discipline judges. To do otherwise 
is to assail the independence of the 
judiciary. That does not, however, mean 
that a member or members of civil 
society should not play some ro le in the 
process. 

• 	 The JSC is not qualified to be the arbiter 
of and advisor on judicial ethics. It is 
inappropriate to ask the judiciary to look 
for guidance on judicial ethics to a lay 
body consisting largely of legislators and 
nominees of the executive. 

• 	 The structures and mechanism envisaged 
are over-elaborate and unworkable. 
Besides the existing hierarchical 
structures of the judiciary there will now 
be four brand-new bodies concerned 
with judicial ethics. 

• 	 The Committee must compile a code of 
judicial conduct: Yet what is wrong with 
the existing code of judicial ethics? Why 
should non-judges be entrusted with this 
task? 

'The generally accepted 

rule in constitutional 

democracies is that 


judges educate, 

supervise, guide and 


discipline judges. To do 

otherwise is to assail 


the independence of the 

judiciary. ' 


• The code and any amendment to it 
must be approved by Parliament: It is 
not constitutionally acceptable for the 
legislature to seek to prescribe ethical 
standards or dictate rules of conduct to 
the jUdiciary. Judges are not - and should 
manifestly appear not to be - subject to 
political control. 

• The wording and format of the Bill 
evidence a basic misconception about 
the nature and function of a code of 
judicial ethics. This is because the Bill 
assumes that a code of judicial conduct 
has the force of law and aims to 'charge', 
'convict ' and 'punish' those who breach 
any of its 'rules' 'wilfully' or 'grossly 
negligently' . 

• The Bill lists a number of grounds of 
complaint against judges. This is both 
unnecessary and inadvisable. Judicial 
ethics cannot be reduced to tabulated 
rules and defined 'offences', nor can it 
be confined to such tabulation. 

• It is also undesirable to qualify the 
grounds of complaint by invoking the 
legal concepts of 'wilfulness ' or 'gross 
negligence' . A complaint may well 
be justified and some remedial step 
may well be indicated even though the 
judge may have acted in good faith 

and all innocence or without a culpable 
mindset. Judicial ethics is concerned 
with the proper administration of justice. 
The paraphernalia of quasi-crim.inal 
proceedings does not fit. 

• 	 All complaints have to be addressed to 
the Chief Justice or the Deputy Chief 
Justice: This makes little sense because 
most complaints can and should be 
disposed of at the local level and the 
proposal suggests a lack of confidence 
in heads of court. 

The income of judges 
My object here is to place a number of mat
ters in perspective and is not a comment on 
the allegations against any particular judge. 

A judge may not without the consent of the 
Minister of Justice accept, hold or perform 
any other office of profit, or receive in 
respect of any service any fees, emoluments 
or other remuneration apart from the salary 
and any allowances payable to the judge in 
a judicial capacity. That is the law. But what 
does it mean? 

It does not mean that ajudge may not receive 
any other income from any other source that 
does not fall within the prohibition. Thus 
judges are entitled to own shares and earn 
dividends. They are entitled to let prop
erty. They are entitled to receive royalties on 
books. Judges are ordinary citizens and have 
the same rights as ordinary citizens: they 
are entitled to exercise those rights but all 
subject to the natural limitations imposed by 
their judicial office. 

The meaning of the qualification is spelt 
out in no uncertain terms in the ethical 
guidelines. I shall mention a few relevant 
provisions. The first is that a judge should 
not directly or indirectly accept any gift, 
advantage or privilege that can reasonably 
be perceived as being intended to influence 
the judge in the perform.ance of judicial 
duties or to serve as a reward because judges 
should avoid any semblance of impropriety. 
Second, a judge's judicial duties should take 
precedence over all other activities. Third, a 
judge may not be involved in any undertak
ing, business, fundraising or other activity 
that may affect the status, independence or 
impartiality of the judge. Last, a judge 
should not lend the prestige of the judicial 
office to advance the private interests of the 
judge or others. 

In other words, it is not unlawful of a judge 
to own an 'adult goods' store but it would 
be unethical. On the other hand, it is neither 
unethical nor unlawful to be a part-time 
farmer or part-time share jobber but it is 
unethical if activities of this nature affect 
or influence the performance of the judge's 

judicial functions. 	 CD 
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