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Abbreviated submissions to the Portfolio Committee on 

Justice and Constitutional development on behalf of the 


General Council of the Bar of South Africa 


A Introduction 

The Constitution Fourteenth Amendment Bill (Notice 2023 
of 2005) was published for comment on 14 December 
2005. This date has since been indefinitely extended. The 

Constitution Amendment Bill was introduced in conjunction 
with the Superior Courts Bill; the Judicial Service Commission 
Amendment Bill; the South African National Justice Training 
College Draft Bill and the Judicial Conduct Tribunal Bill. 

One of the key difficulties in assessing and commenting on the 
Bills is that they have not been preceded by any detailed policy 
statement, such as a White Paper, which identifies the policy 
objectives that Government seeks to pursue and the rationale for 
the policy choices underlying the Bills. This means that interested 
parties have to identify the policy objectives from the provisions 
of the Bills themselves. 

In statements attributed to the Director-General in a newspaper 
interview it is suggested that one of the purposes of these Bills is 
that they promote transformation. However there is nothing in the 
Bills that in any way bears upon transformation. 

The object of the Constitution Amendment Bill is stated in the 
preamble to the Bill as being, amongst other things, 'to regulate 
responsibility in respect of the judicial and administrative func
tions of all courts'. The GCB believes that some of the proposed 
amendments, particularly the proposed constitutional amend
ments, present an undue incursion into the independence of 
the judiciary as guaranteed by the Constitution. In this it shares 
the views of a number of distinguished commentators: former 
Chief Justice Chaskalson and Justice Kriegler formerly of the 
Constitutional Court; Advocate George Bizos SC in an address 
given to the Open Society Foundation; the judges in a memo
randum submitted to the Minister of Justice and Constitutional 
Development; former Chief Justice Corbett and Judge Jan Steyn; 
the International Bar Association; and the Bar of England and 
Wales. 

B Judicial independence 
The doctrine of the separation of powers is of paramount 
importance to the operation of the rule of law and is one of the 
cornerstones of our constitutional dispensation. It is recognised 
in Constitutional Principle VI in Schedule 4 to the Interim 
Constitution, which provides that 'there shall be a separation 
of powers between the legislature, executive and judiciary, with 
appropriate checks and balances to ensure accountability, respon
siveness and openness.' The right of access would be meaningless 
in the absence of independent courts and an independent judici
ary. It is notorious that in this threefold distribution of power the 
judiciary, lacking both the power to make laws and power to tax 
and dispose of public funds that is enjoyed by the legislature, and 
the executive's power to determine and implement policy within 
that framework of laws, is conceptually the weakest and most 
vulnerable of the three. 

Constitutional guarantees of the independence of the judiciary 
are therefore of fundamental concern to the proper function
ing of a democracy in terms of the rule of law. Consistent with 
this, Constitutional Principle VII in Schedule 4 to the Interim 

Constitution guaranteed the independence of the judiciary in the 
following terms: 'The judiciary shall be appropriately qualified, 
independent and impartial and shall have the power and jurisdic
tion to safeguard and enforce the Constitution and all fundamental 
lights.' The Final Constitution as certified by the Constitutional 
Court upheld this principle. It must be borne in mind that intru
sions into judicial independence are usually among the first signs 
of an endeavour to undennine democracy and the rule of law. As 
President Mbeki said in his address to a joint sitting of Parliament 
on the occasion of the celebration of the 10th anniversary of the 
Constitution, all South Africans are under a duty to protect the 
Constitution. 

Section 165 of the Constitution provides for the independence of 
the judiciary and the protection of that independence from inter
ference by other organs of state. It provides as follows: 

'(1) The judicial authority of the Republic is vested in the 
courts. 

(2) The courts are independent and subject only to the Constitution 
and the law, which they must apply impartially and without fear, 
favour or prejudice. 

(3) No person or organ ofstate may inteifere with the functioning 
of the courts. 

(4) Organs of state, through legislative and other measures, must 
assist and protect the courts to ensure the independence, imparti
ality, dignity, accessibility and effectiveness of the courts.' 

In its most comprehensive consideration of the scope of the 
principles of judicial independence the Constitutional Court held 
that: 'This requires judicial officers to act independently and 
impartially in dealing with the cases that come before them, and 
at an institutional level it requires structures to protect courts and 
judicial officers against external interference.' 

The components of judicial independence are: security of ten
ure, administrative independence and financial security. In their 
present form it is clear that both the individual and the institu
tional independence of the judiciary is adequately protected by 
the current provisions of the Constitution. We stress that it does 
not follow from this and from the inclusion of administrative 
independence as one of the elements of judicial independence 
that the executive as the custodian of public funds can have no 
involvement in the day-to-day administration of courts. What it 
does mean however is that the courts must be free from adminis
trative interventions from the side of the executive that interfere 
with the manner in which the judicial function is performed or 
place external pressures, emanating from the executive, upon 
judges in the perfOlmance of their functions and render them in 
fact or in the eyes of reasonable people subordinate to the will of 
the executive. 

Take one example that has been raised by the Director-General of 
Justice. No-one seriously disputes that the Department of Justice 
can have the obligation to deal with air-conditioning in courts. 
However with that goes a responsibility to ensure that the air
conditioning works. If the air-conditioning never works so that in 
summer it is impossible for people to maintain attention because 
the conditions in court are intolerable . judges cannot undertake 
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their duties. If the light bulbs are not replaced; the computers do 
not work; the libraries are inadequate and out of date; the court 
manager has given the stenographer or the interpreter time off; 
or any of many other administrative problems, the courts cannot 
work and the judges cannot do their job. If the judges cannot 
perform their duties because the conditions under which they 
are compelled to work are unacceptable then the constitutional 
right of access to justice and the independence of the judiciary 
are undermined. 

C The Constitution Fourteenth Amendment 
Bill 

1 The Chief Justice as head of the 'judicial authority' 

Section I of the Bill 

It is beyond question that the Chief Justice is the head of the 
judiciary in South Africa 

and that has never required any statement in the Constitution. 
We understand that is recognised in State protocol for all State 
occasions. The proposed amendments involve something entirely 
different. The Constitution Fourteenth Amendment Bill proposes 
the introduction of a new sub-section 165(6), which provides 
that the Chief Justice 'is the head of the judicial authority and 
exercises responsibility over the establishment and monitoring 
of norms and standards for the exercise of the judicial functions 
of all courts, other than the adjudication of any matter before a 
court of law' . 

The judicial authority 

There is no such entity as ' the judicial authority'. There are 
courts, the nature of which is described in the Constitution, and 
the courts exercise judicial authority. This expression relates to 
the court's powers and functions as part of the triad of 'legis
lature, executive and judiciary ' . The judiciary exercises judicial 
authority. The concept of 'the judicial authority ' is novel and its 
parameters are obscure. 

Closer examination of the provisions of the two Bills makes it 
clear that it reflects a diminished role for the judiciary. Firstly 
there is the basic distinction between the administrative aspect of 
courts and 'the judicial function ' . That distinction is based on a 
false dichotomy: judicial officers must be allowed to intervene in 
the administration of the courts if this is necessary to ensure that 
the courts function properly. 

The debate about search warrants illustrates that the distinction 
between so-called 'judicial' and 'non-judicial' functions, which 
is central to the constitutional amendment, is an artificial one and 
one which is open to different interpretations and ultimately it is 
meaningless. As stated by the Supreme Court of Appeal (SCA) 
when it dealt with this distinction: 

'As one proceeds with the trawl through the cases cited and the 
textbooks the impression grows that one is getting further and 
further from the answer' and 'The judicial/administrative debate 
threatens to become the legendary fifth wheel on the coach.' 

Over and above that 'the judicial function' is itself divided with 
a distinction being drawn between judicial functions generally, 
in respect of which it is made clear that the judges are to be 
subordinate to 'the judicial authority' and subject to its direc
tions in accordance with unspecified ' norms and standards' that 
are to be prescribed, and the actual adjudication of cases. It is 
only in regard to judicial decision-making that the judges are to 
be afforded independence from outside direction, restraint and 
potential interference. This is an extraordinarily narrow view of 
the nature of the judicial office. 

In the first instance this reflects a significantly narrower view of 
judicial independence than that articulated by the Constitutional 
Court. Although there is an appeal in the explanation for the 
Bill to Commonwealth examples we are not aware of any 
Commonwealth jurisdiction with an independent judiciary that 
would accept this as an adequate definition of the requirements 
for true judicial independence. 

Central regulation of the judiciary 

The new responsibilities attributed to the position of Chief Justice 
are contained in sections 11, 12 and 13 of the Superior Courts 
Bill. The responsibilities include the issuing of written protocols 
or directives to judicial officers in respect of norms and standards 
for the performance of judicial functions with which each judicial 
officer must comply. However it is impossible to say where the 
process of adjudication begins and ends. Are all courtroom func
tions excluded or only some of them? What about matters that are 
to be dealt with in chambers such as reviews? Even if the judge 
is not told how to decide these cases, the regulations may impose 
burdens such as time constraints for dealing with work, minimum 
caseloads, obligations to give directives and other matters that 
interfere with the ability of the judge to undertake her or his work 
free from outside pressures. 

Sections 12 and 13 of the Superior Courts Bill provide for the 
establishment of an Executive Secretary to the Chief Justice 
appointed by the Minister in consultation with the Chief Justice. 
The Executive Secretary is responsible for administering the 
judicial functions falling under the Chief Justice including under
taking research for the Chief Justice, compiling periodical statis
tics, pm1icipating in the compilation of the budgets of the courts 
and exercising responsibility over the secretariat of the Judicial 
Service Commission. The combined effect of the proposed con
stitutional and legislative provisions is to alter significantly the 
functions of the Chief Justice from being the head of theCon
stitutional Court and the recognised head of the judiciary to the 
head of the 'judicial authority'. However that is in practical terms 
not the reality of matters. The Chief Justice has heavy judicial 
burdens which will be increased should the Constitutional Court 
becomes the apex court in all matters. That is likely to result in its 
current workload doubling or tripling and as it sits en banc there 
is no respite for the Chief Justice from the heavy burden of pre
siding in all cases that come before the court and presiding at the 
deliberations within the court as they prepare their judgements. 

Together with the task of preparing cases and ensuring that the 
flow of work through the court proceeds at an acceptable pace 
the Chief Justice already has a substantial workload. In those 
circumstances to suggest that he or she will be able to assume 
the administrative task of being the head of 'the judicial author
ity' requires superhuman powers or more probably in reality a 
very high level of delegation to a staff who are responsible to the 
Minister of Justice and not the Chief Justice. 

Under section II (3) the permissible scope of the protocols and 
directives that may be issued by the Chief Justice is extensive. It 
includes' norms and standards for the performance of the judicial 
function' as well as any matter affecting the dignity, accessibility, 
effectiveness, efficiency or functioning of the courts. It is difficult 
to conceive of any matter relating to the performance of judicial 
functions that is not potentially affected by these provisions. In 
section 14 of the Superior Courts Bill the task of determining the 
court terms and recess periods is given to the Minister of Justice. 
Equally the provision in section 14(5)(b) that the head of a court 
must 'issue directions to the judges of that court with regard to 
their attendance at the court and their absences from the court 
during recess periods' and keep a register of vacation periods 
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and extraordinary absences (section 14(5)) smacks of a similar 
approach. 

Judges are a fundamental part of our constitutional dispensation 
and it is entirely inappropriate to seek to regulate their behaviour 
in this fashion. There is already a marked degree of reluctance 
amongst some of South Africa's best lawyers to make themselves 
available to accept judicial appointment. 

The rationale for the proposed changes 

It is no answer to these concerns to say that there is no inten
tion to interfere with judicial independence. Why is it necessary 
to have a centralised system of control under the Chief Justice 
but undertaken by officers of the public service accountable to 
the Minister? The Bill explains in the following terms:' ... the 
Commonwealth model of the separation of powers between the 
Executive and the Judiciary is maintained and constitutionally 
entrenched, with the responsibility for the judicial functions of 
our courts being the sole preserve of the judiciary and the respon
sibility for the administrative functions being the sole preserve of 
the relevant Minister.' 

There are numerous problems with this explanation. First, it does 
not reflect any Commonwealth model of which we are aware. 
Secondly, there is a plethora of cases in which our Constitutional 
Court has recognised that the Constitution already recognises 
and entrenches the separation of powers. As we have said, 
Constitutional Principle VI in the Interim Constitution expressly 
provided that the Constitution should embody a 'separation of 
powers between the Legislature, Executive and JUdiciary, with 
appropriate checks and balances to ensure accountability, respon
sibility and openness'. 

In the first Certification Case the Constitutional Court held that 
the Constitution did enshrine the separation of powers. Since then 
it has repeatedly asserted that the Constitution recognises the doc
trine of separation of powers. As the Constitution already respects 
and secures the separation of powers there is no need for it to be 
'entrenched' because it is already entrenched. 

The GCB finds it significant that nowhere in the Bills is there 
any clear recognition of the judiciary performing independent 
functions other than the process of judicial adjudication, in other 
words, deciding cases. The Constitution Fourteenth Amendment 
Bill seeks to demarcate an area it describes as 'the administrative 
functions of the courts' as the exclusive preserve of the Minister 
but gives no indication of what this encompasses. What it does 
make clear is that even within what it refers to as the judicial 
function there is to be a substantial involvement from the side of 
the Minister through the office of the Chief Justice. This role will 
be examined below but it is manifest from this that the intention 
is to circumscribe the role of the judiciary very considerably from 
that which it fulfils at present. In that process the institutional 
independence of the judiciary is substantially limited. 

Centralised administration 

At present each of the divisions of the High Court operates 
independently and ultimate responsibility for the running of the 
court is vested in each Head of Court, being the judge president 
of the division. The proposed section 165(6) appears to trans
fer the local administration and regulation of the divisions to a 
central administration and regulation in the person of the Chief 
Justice. In order to perform these novel functions there is to be 
an office of the Chief Justice comprising an Executive Secretary 
to the Chief Justice and such other personnel as the Minister of 
Justice determines. Although there is a need for consultation the 
final decision is in all cases that of the Minister. The tasks of 
the Executive Secretary are set out in section 13 of the Superior 

Courts Bill and it is plain that they involve responsibility not sim
ply for administrative matters but also matters relating to judicial 
functions. 

The GCB is concerned at the wisdom of a centralised adminis
tration which seeks to manage all of the divisions effectively by 
remote control. The day-to-day running of each of the divisions 
is in our view more effectively dealt with from the seat of the 
division where the peculiarities and exigencies of the court are 
directly apparent and where immediate concerns and complaints 
may be more effectively voiced and taken up. 

We should add that the endeavour to provide for local input in 
section II (5) of the Superior Courts Bill by requiring that the 
Chief Justice cannot issue any protocol or directive without 
convening a forum under section 11(1) and securing majority 
support for any proposal seems to the GCB to be unworkable in 
practice. It requires that 16 heads of courts be assembled together 
with sufficient others to ensure that the requirements of section 
I I (I) are met. 

Apart from these issues the forum contemplated by those provi
sions is constituted entirely at the discretion of the Chief Justice. 
It has as its members in the first instance the heads of courts, who 
in terms of the proposals will be selected by the President as is the 
Chief Justice. The GCB has the utmost respect for the integrity of 
the Chief Justice and has no doubt that he would ensure that any 
such forum was totally representative of the judiciary. However, 
when one is dealing with a legislative provision such as section 
II of the Superior Courts Bill it is essential to pay attention to 
the potential for abuse in the long term when current incumbents 
of particular offices will have passed on and their place taken by 
others who will have been appointed by persons other than the 
current political actors and may have entirely different agendas. 

In the view of the GCB, the present quasi-federal system oper
ates effectively bearing in mind that South Africa is a vast 
country with widely divergent circumstances between different 
areas (comparing for example the problems of the High Court in 
Johannesburg and that in Kimberley). 

Conclusion 

The GCB recommends that the proposed section 165(6) be with
drawn, pending further discussion regarding the purpose, content 
and consequences of the provision. 

2 The Minister is to be responsible for the administration and 
the budget ofall courts 

Section J of the Bill 

The Constitution Fourteenth Amendment Bill proposes the 
introduction of section 165(7), which provides that 'the Cabinet 
Member responsible for the administration of justice exercises 
authority over the administration and budget of all courts.' 

The GCB is gravely concerned that the proposed amendment 
unreasonably hamstrings the members of the judiciary at all lev
els by effectively placing control of what are, in practical terms, 
judicial functions, in the hands of the executive. We measure this 
against the Constitutional Court having recognised three elements 
of the concept of judicial independence of which the one most 
pertinent for present purposes is the third one, namely 'institu
tional independence with respect to matters that relate directly to 
the exercise of the tribunal's judicial function . .. judicial control 
over the administrative decisions that bear directly and immedi
ately on the exercise of the judicial function.' 

To regard the administrative functions of the courts and their 
budgetary constraints and requirements as being capable of being 
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separated from 'judicial' functions is to misunderstand the day

to-day operations of the courts. 


The basis of the proposed constitutional amendment is the propo

sition that one can place judicial work and the administration of 

the courts in which that work is performed in watertight compart

ments . That is incorrect. 


The GCB accepts that at present the executive plays a substantial 

role in the administration of the courts through the Department 

of Justice. This is largely a hangover from the previous dispensa

tion. That is not to say that the present arrangements are entirely 

satisfactory. As pointed out by Judge Nugent in a recent address, 

this is more by default than as a result of any conscious consid

eration of the institutional requirements of judicial independence 

in terms of the Constitution . The international trend is to afford 

courts greater, not less, administrative independence and greater, 

not less, involvement in the formulation of their budgets. 


Other reforms may well be more pressing particularly in regard 

to the magistrates' courts. However that is not a reason for taking 

retrograde steps that remove from the courts a level of independ

ence that they enjoyed under the apartheid state. Moreover, to 

place sole control of the administration of the courts' budgets in 

the hands of the executive constitutes an unreasonable interfer

ence into the independence of the judiciary and the checks and 

balances of the separation of powers. 


The GCB also draws attention to the fact that the Minister of 

Justice 


and Constitutional Development is not infrequently a party to 

proceedings and as such may occupy a position of holding the 

purse strings and having a direct interest in the outcome of a 

decision . It is an inescapable reality that in a modern state much 

litigation will involve the state and of course criminal proceedings 

are seen as ranging the resources of the state against the individ

ual. It is the courts that hold the scales of justice evenly between 

them. That requires that the courts be seen to be independent of 

the executive. This will not be the case if it is perceived that the 

executive through its control of the purse strings and its control 

of those who undertake the administration of the courts is in a 

position to exert influence on the courts . 


It is universally accepted by economists that, apart from limited 

special cases, the rule of law characterised by independent courts 

staffed by independent judicial officers, whose independence 

is guaranteed, is an essential requirement for a society to enjoy 

development and economic growth. There can be little doubt 

that international investment into South Africa has occurred in 

part because of the belief that our courts and legal system are 

comparable with those in the most developed societies in the 

world. Steps that are perceived to undermine the independence 

of the courts have the potential to deter foreign investment and 

undermine economic growth. 


Conclusion 

The GCB believes that the proposed section 165(7) is fatally 
flawed and unnecessary and should be withdrawn. 

3 The appointment of judges president and deputy judges 
president 

Section 9 of the Bill 

The amendments to sections 174(3)(a) and (b) simply divide the 
existing provision into two subsections and invert the present 
provision for no apparent purpose unless it is thought that the 
revised formulation in some way enhances the powers and status 
of the President. Clearly they serve no constitutional purpose 
and none is suggested. They appear to be the product of a law 

adviser or parliamentary draftsman 's view of the proper way in 
which to draft legislation. However, this ignores the fact that the 
Constitution is the product of serious and at times extremely pain
ful negotiations and the language chosen by the Constitutional 
Assembly should not be displaced lightly. 

Just as Americans speak with respect of the framers of the United 
States Constitution as 'the Founding Fathers' , the GCB believes 
that we should similarly respect the language and, through 
the words they chose, the voices, of those who formulated our 
Constitution. 

These amendments are unnecessary and should be withdrawn. 

Embedded within these proposals is a reference to one amend
ment of substance. It is the provision referring to the two Deputy 
Presidents of the SCA as provided in the proposed amendment 
of section 168(1 )(a) of the Constitution. It is more appropriate 
for this to be discussed in conjunction with that provision and in 
the context of the changes proposed in respect of the system of 
labour courts, which include a merger of the SCA and the Labour 
Appeal Court (LAC). 

No provision is at present made in the Constitution for the 
appointment of judges president and deputy judges president. 
This is a matter that is dealt with in section 3 of the Supreme 
Court Act 59 of 1959. Whilst these positions have no express con
stitutional status it has been accepted ever since the establishment 
of the JSC that an appointment as a judge president or deputy 
judge president is an appointment made under section 174(6) 
of the Constitution by the President on the advice of the JSc. 
It is now proposed by the new section 174(5) that the President 
be empowered to appoint judges president and deputy judges 
president, after consulting the Chief Justice and the Minister of 
Justice and in accordance with sections I 74(4)(a)-(c). That would 
place the power to make these appointments in the hands of the 
President. He or she would be required to engage with the Chief 
Justice and the Minister of Justice (one of whom certainly and 
the other of whom possibly would have been appointed by the 
President) but the decision would at the end of the day be that of 
the President alone. 

The proposal in regard to the appointment of judges president 
and their deputies is a substantial departure from the present posi
tion and serves to vest very considerably greater powers in the 
President in regard to key judicial appointments. The President 
already has the power to appoint the Chief Justice and the Deputy 
Chief Justice, all the judges of the Constitutional Court and the 
President and Deputy President of the SCA. 

In the case of the first two of these the President must consult 
with the leaders of parties in the National Assembly and the JSC, 
whilst in the case of the others he either consults with the JSC or 
appoints from a list provided by the JSC, which he is under no 
obligation to accept. It is now proposed that the President should .. 
select the judges president and the deputy judges president from 
a similar list. In the light of the fact that the Superior Courts ) 
Bill defines the present Competition Appeal Court, the Income 
Tax Court, the Electoral Court and the Land Claims Court as 
special divisions of the High Court this power of appointment 
presumably extends to the judges president in these courts. If 
one assumes that the latter will not have deputy judges president 
there will then be 38 senior judicial appointments in respect of 
which the President makes the appointment. Over and above that 
it is proposed that the President designate all the members of the 
special divisions of the High Court numbering at least 15 (section 
8 of the Superior Courts Bill). In other words, the President is to 
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be vested with extensive powers of judicial appointment and the 

role of the JSC is to be substantially diminished. 


We need hardly point out that this affords the President enormous 

powers of patronage within the judiciary. We contrast this with the 

worldwide trend of having judges appointed on merit by or on the 

recommendation of an independent body in which the legal com

munity has a significant role to play. This proposal is undoubtedly 

a reversion to the pre-Constitutional era when the State President, 

acting through the Minister of Justice made all judicial appoint

ments and particularly all senior judicial appointments. 


In the opinion of the GCB this is undesirable and if there is to 

be a change the direction for change should be towards less and 

not more involvement of the executive in the process of judicial 

selection and appointment. 


Conclusion 

The GCB believes that it is undesirable that there should be any 
further extension of the President's powers of judicial appoint
ment. This is not because of any lack of faith in the incumbent 
of that high office but because we believe that it unduly concen
trates power in the hands of one official. Accordingly we believe 
that the proposed amendments in section 9 of the Bill should be 
withdrawn. 

4 The establishment ofa single High Court of South Africa 

Sections 2 and 5 of the Bill 

The GCB understands the purpose of these amendments to be to 
bring the provisions of the Constitution into line with the intended 
provisions of section 6 of the Superior Courts Bill which largely 
mirror section 2 of the Supreme Court Act 59 of 1959. Both speak 
of the High Court (Supreme Court in the earlier legislation) on the 
basis that there is a single court consisting of several divisions. It 
is apparent that the intention is that this should continue to be the 
case and as it is a system that has broadly speaking been in opera
tion since 1910 and has proved generally satisfactory we believe 
that it should continue. It is anomalous that the Constitution 
should in those circumstances speak of 'High Courts' as if these 
are entirely independent of one another and accordingly we 
believe that this amendment is appropriate. The GCB also wel
comes the removal from the current Constitution of the reference 
to 'any high court of appeal that may be established'. 

Conclusion 

The GCB supports this amendment. 

S The Constitutional Court as apex court 

Section 3 of the Bill 

The GCB agrees that a single apex court is desirable. In large 

[ 

measure the GCB endorses the views expressed by Judge Carole 
Lewis in her Oliver Schreiner Memorial Lecture. It is our 
impression that there is widespread unanimity that this is a desir
able development. It is highly desirable that the need to decide 
whether cases raise constitutional matters should be abolished. 
The GCB endorses the views expressed by Judge Lewis and 
Professor Cathi Albertyn of the Centre for Applied Legal Studies, 
that the present twin structure relying on a distinction between 
'constitutional matters' and ' non-constitutional matters' does not 
promote the development of a single body of law which is consti
tutionally coherent. It is generally accepted that the Constitution 
is the source of and foundation for all law in South Africa. There 
is undoubtedly an obligation to ensure that its values permeate the 
development of law and the interpretation of legislation. 
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Whilst the GCB favours the establishment of the Constitutional 
Court as the apex court we are concerned that insufficient atten
tion has been paid to the practical implications of this change. 

We are concerned to know what planning has taken place, in 
conjunction with the Chief Justice and his colleagues, to ensure 
that the court is in a position to deal with this additional bur
den of cases . The assumption simply appears to be that the 
Constitutional Court has the necessary 'spare' capacity to accept 
this additional workload. What is essential is a proper considera
tion of the manner in which the Constitutional Court will fulfil 
the role of an apex court. 

There are two aspects to this. First, by saying that the Court has 
jurisdiction in 'constitutional matters' it maintains the present 
unsatisfactory situation referred to above of having to decide 
whether a matter raises a 'constitutional matter'. That will, if 
anything, become a more important matter because constitutional 
matters will have a privileged status in regard to their right to 
approach the Constitutional Court. In simple terms a constitution
al matter will have a greater prospect of being heard by the Court 
than a non-constitutional matter. The GCB is of the view that it 
is highly undesirable to distinguish between different classes of 
case in this fashion. 

Secondly, we draw attention to section 167(5), which provides 
that any order of constitutional invalidity with regard to an Act of 
Parliament, a provincial Act or conduct of the President must be 
referred to the Constitutional Court for confirmation. 

Irrespective of the relative importance of any provision of a 
national or provincial statute, the Constitutional Court must 
finally determine its constitutional validity in terms of this pro
vision. In the result the Court has on occasions had to hear and 
consider cases in which the relevant Minister has accepted the 
constitutional invalidity of the provision and even cases where 
the provision in question has been repealed. This does not seem 
to be an appropriate use of the limited time of our highest court 
as the hearing of such matters means that other cases of enormous 
significance for the law and the community will be unable to 
obtain a hearing. 

The GCB believes that the provisions of the proposed section 
167(3) concerning the jurisdiction of the Constitutional Court 
should be revised. The only cases that should attract the attention 
of the Court on a compulsory basis should be cases referred by the 
President in terms of section 79( 4)(b) of the Constitution, or refer
ences under section 80(1) by members of the National Assembly, 
or corresponding provincial references under section 121 (2)(b) or 
section 122(1) or the remaining matters set out in section 167(4) 
of the Constitution. In the light of this section 167(5) should be 
repealed. It is the view of the GCB that, other than this limited 
category of direct access to the Court at the instance of organs of 
state and in matters that always pose questions of great moment 
for the proper running of the country, the Court should have 
jurisdiction to hear any matter irrespective of whether it has a 
significant constitutional dimension. The sole criterion should be 
the public importance of the case and the desirability of having a 
definitive pronouncement by the highest court on the issues raised 
by the case. Whilst it may be more desirable for many cases to 
proceed through the SCA before coming to the Constitutional 
Court that is not essential and is by no means the current norm. 
For example in the SAJHR analysis already referred to above it 
appears that only 25% of cases come to the Court via that route. 
Section I 67(6)(b) is perfectly general and could apply equally to 
constitutional and non-constitutional matters. 
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There is no indication in the Bill or any other material available 
to the public that any of these matters have been the subject of 
adequate discussion and debate. Concerns have been expressed 
whether if the Court is to assume new and broader functions. it is 
desirable to re-examine the way in which it is constituted. 

There are a variety of obvious reasons why these issues are 
extremely sensitive. 

However, if not faced squarely and honestly we risk devaluing 
the status of our highest court at the very time that it is taking on 
new and more extensive responsibilities. There should not be an 
aversion to discussing these issues bearing in mind that the JSC 
has for ten years had to consider whether judges have particular 
attributes that suit them for particular courts. This has been so 
for the Labour Court and the Competition Appeal Court and it 
is artificial to suggest that it has not equally been reflected in the 
appointments to our two highest courts. It would equally be arti
ficial not to recognise that there are judges in the Constitutional 
Court who would be fully at home in the SCA and judges in the 
SCA who would grace the Constitutional Court. 

The GCB believes that if the matter is approached in a positive 
light and with a determination to ensure that the Constitutional 
Court will be composed of South Africa's strongest judges having 
the appropriate balance in regard to race, gender and some con
sideration of regional representation, it should be able to address 
these concerns with sensitivity. 

Conclusion 

The GCB submits that section 167(3) should be amended to read 

as follows: 


'The Constitutional Court is the highest court in all matters and 

can decide: 


(a) any matter referred to it in terms of section 167(4); 

(b) any matter in respect of which it grants direct access in terms 
of section 167(6)(a); 

(c) any matter in respect of which it grants leave to appeal.' 

In addition the GCB submits that section 167(5) of the Constitution 
should be repealed and there is no need to amend the section as 
provided in section 3(b) of the Bill. It would follow from our 
approach that there is no need for the proposed section 167(8). 
The contents of that section in any event are an obvious state
ment of the law and there is no need to incorporate it in the 
Constitution. Consideration should be given to section 167(6) 
(to be renumbered as 167(5» and whether it should be amended 
by the insertion in section 167(6)(a) of the word 'constitutional' 

before the word 'matter' . 


(This is in accordance with the proposed amendment in section 

3(c) of the Bill.) If the approach advanced by the GCB is adopted 

there will be no need for the present section 167(7) and it should 

be repealed. 


The practical effect of these amendments does not appear to 
have been given detailed consideration. There are practical issues 
that arise from them and it would be advisable not to rush these 
amendments until the practical issues have been resolved. 

6 The Supreme Court ofAppeal 

Section 4 of the Bill 

The amendments in this section relate to two separate and distinct 
matters. The first arises from the proposed abolition of the labour 
courts and the vesting in the SCA of the jurisdiction currently 
exercised by the LAC. The second relates to and arises from the 
changes in respect of the Constitutional Court and seeks to define 

the role and standing of the SCA in the new dispensation. That is 
what is dealt with first. 

The terms of the amendment 

In its present form the proposed section 168(3) as contained in 
the Bill is totally inappropriate as a constitutional provision. It 
states the obvious that if the highest court in the judicial hierarchy 
refuses to hear a case the decision by the court that stands below 
it in the hierarchy is final. No-one could possibly have thought 
otherwise. 

Not only is the proposed wording unnecessary but it gives the 
appearance of having been chosen in order to cast a slur on the 
SCA, which is quite undeserved. 

The GCB understands that with the Constitutional Court as the 
apex court the court standing immediately below it in the judicial 
hierarchy will be the SCA. As such it is appropriate that it should 
enjoy appellate jurisdiction in regard to all courts. 

The practicaL probLems 

It is relatively straightforward to redraft the section to take 
account of these concerns. A far deeper concern is however 
whether adequate attention has been paid to the practical impli
cations of this proposal. As already noted in 2004 the SCA dealt 
with 200 appeals and over 400 applications for leave to appeal. It 
is now intended to add to that workload the whole of the current 
workload of the LAC. According to information obtained from 
the Registrar of the LAC that court hears about 80 cases a year. 
In addition it is proposed in section 26 of the Superior Courts 
Bill to abolish the current system of full Bench appeals from 
decisions of a single judge so that all such appeals will lie to the 
SCA. That in turn will add (on the basis of figures supplied by the 
Judges President in 2003) at least another 200 cases a year to the 
SCA roll. The number of cases emerging from the Competition 
Tribunal is increasing and it can be anticipated that more appeals 
are likely to emanate from the Competition Appeals Court (to be 
renamed the Competitjon Special Division). U all these cases are 
to be dealt with by the SCA its workload will increase imme
diately to some 500 cases a year with further increases to be 
expected. 

The GCB is unable to detect that there has been any attempt 
to address the practical difficulties attendant on this massive 
increase in the workload of the SCA apart from the transitional 
provision of section 70 of the Superior Courts Bill that has the 
effect that full Bench appeals may not be transferred immediately 
to the SCA. That type of palliative measure should not be neces
sary if the full implications of the proposals had been worked 
out and the logistical problems considered and addressed in 
advance of legislation. The picture it conveys is of a half-baked 
measure that is recognised to be problematic but which is none
theless being pursued in the hope that its attendant problems can 
be resolved in the future. To burden the SCA with a very large 
number of appeals of a purely factual nature or requiring only 
consideration of established principles of law in slightly novel 
factual circumstances is a change in the basis of the appointment 
of the judges to the court. 

Full Bench appeaLs 

The GCB understands and accepts that the present situation 
in regard to Labour Courts is most unsatisfactory and has not 
achieved the aims of those who drafted the Labour Relations Act 
(the LRA). It also accepts the need for the Labour Courts and the 
work that these courts do to be absorbed into the structures of the 
High Court. However, it does not accept that every appeal that 
at present comes before the LAC warrants the attention of the 
SCA any more than it believes that most of the matters that come 
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before the full Bench on appeal warrant the attention of the SCA. 
The case for abolishing full Bench appeals has not been made 
out. It depends entirely upon the proposition that it may be seen 
as invidious for an appeal to come before members of the same 
court as the judge who originally decided the case. The 'evidence' 
for that is largely visceral rather than having any factual basis. 
An examination of records shows that full Bench appeals are fre
quently successful and the number of cases where leave to appeal 
against such decisions is granted by the SCA is limited. 

It is the view of the GCB that the system of full Bench appeals 
has advantages that are usually overlooked. First, it gives judges 
in the provincial divisions experience in considering appeals from 
High Court proceedings. Secondly, appeal work adds to the inter
est and variety of work that is undertaken by judges and makes 
the task of judging more attractive. That in turn will help attract 
better candidates to the Bench. 

Thirdly, it must be borne in mind that the High Courts already 
hear many appeals in the form of appeals from the magistrates' 
courts. Accordingly the judges in those divisions are experienced 
in dealing with appeals and there is no reason to think that they 
are unable to ignore the fact that the judgement is by one of their 
colleagues. Lastly, account should be taken of the considered 
experience of the judges themselves. 

For those reasons the GCB believes that the correct approach to 
the scope of the work to be required of the SCA should be as fol
lows. The court should continue to be seen as a court that deals 
with matters of complexity raising difficult legal issues that need 
to be resolved in the public interest. In other words it should be 
seen as the court that, below the Constitutional Court, sets the 
direction of our law and resolves difficult legal issues for the 
guidance of lower courts. To that end it should not be burdened 
with work that is largely fact based or which raises no particular 
legal issue for resolution. Those cases should continue to be dealt 
with by way of full Bench appeals. The current work of the LAC 
would then fit into this system. Cases raising issues of principle 
and the proper interpretation of labour legislation will be heard 
by the SCA. Other cases that are primarily fact based or raise no 
special legal issue will be dealt with by the full Bench in differ
ent divisions. 

The transformation of the SCA into a court that wanders round 
South Africa with its only fixed base far away from most of the 
venues where it will be sitting is unacceptable. It will not have 
permanent facilities in any centre other than Bloemfontein, which 
is in principle inconsistent with its status as a court of appeal. 
Sitting in three circuits twice a year is destructive of the court's 
collegial character and is not conducive to the establishment of a 
coherent jurisprudence. 

Specially designated judges in labour matters in the SCA 

Although the GCB has difficulty in principle with the notion that 
some judges should be designated to undertake work of a particu
lar type whilst their colleagues are precluded from undertaking 
that work, we recognise that in the process of transition from sep
arate labour courts to a situation where labour work is undertaken 
by the High Court it may be desirable for there to be some process 
of designating judges to deal with labour cases to calm any fears 
that these cases will be dealt with by judges having no experience 
or knowledge of the subtleties of labour cases. However, we have 
very real reservations as to whether that is necessary insofar as 
the judges of the SCA are concerned. 

First, we point out that in the model that we advocate for the 
SCA it will be a highly skilled court, which together with the 
Constitutional Court will draw its members from among the 
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cream of South African lawyers. We would expect, as time 
goes by that many if not most of the judges appointed to the 
Constitutional Court will come from the ranks of the members 
of the SCA. This would accord with the predominant pattern 
in many highly respected courts around the world. An obvious 
example would be the usual progression from the Court of Appeal 
to the House of Lords. Even in the USA the majority of judges 
in the Supreme Court are drawn from the ranks of sitting federal 
appellate judges. 

Secondly, it is not usually thought necessary for lawyers of high 
quality to need special qualifications in order to undertake judi
cial work in an unfamiliar area of law. Thus for all their arcane 
character cases on income tax and intellectual property matters, 
such as trade marks, patents and copyright, are dealt with in 
the ordinary course by our courts without any requirement that 
the judge be specially qualified in that area. In principle labour 
work should be the same particularly when we are dealing with 
an appellate court. Thirdly, we are unable to see why the judges 
of the SCA should have to be specially designated to deal with 
labour cases when there is no similar limitation on the judges of 
the Constitutional Court. 

Fourthly, it is helpful to remember that in the new structure the 
SCA is not the final court of appeal in labour cases. An appeal 
lies, with leave, to the Constitutional Court against its decisions. 
Accordingly if in any case it is felt that the court's decision 
does not reflect the norms of labour law and the dictates of the 
Constitution, there is scope to remedy that by way of a further 
appeal to the Constitutional Court. 

Accordingly it is the view of the GCB that in reconstituting 
the courts arising from the merger of the labour courts into the 
High Court system, it is unnecessary for there to be a process of 
certification of SCA judges as contemplated in section 24(3) of 
the Superior Courts Bill. This in turn leads to a reconsideration 
of the proposal in both the Constitution Amendment Bill and the 
Superior Courts Bill for there to be two Deputy Presidents of the 
SCA, one of whom is to be designated as being mainly respon
sible for assisting the President of the Court in regard to labour 
matters. Once it is accepted that in the SCA labour appeals are 
part of the work of the court we can see no justification either 
for a special and separate roll of cases (section 18(2)(b) of the 
Superior Courts Bill) or a separate Deputy President of the 
SCA to deal with labour cases (Section 4(a) of the Constitution 
Amendment Bill read with sections 5(3), 18(2) and 68(5) of the 
Superior Courts Bill). 

Conclusion 

The proposed amendment of section 168( I) should be withdrawn. 
(We point out in passing that the provisions of this section, which 
require the number of judges in the SCA to be determined in an 
Act of Parliament, are inconsistent with section 66(1)(b) of the 
Superior Courts Bill which suggests that this will be determined 
in accordance with regulations published by the Minister.) 

In regard to the amendment of section 168(3) we recommend that 
the section should read as follows: 


'The Supreme Court of Appeal may decide appeals in any matter 

arising from the High Court of South Africa or a court of similar 

status to the High Court and may decide only: 


(a) appeals; 

(b) issues connected with appeals; and 

(c) any other matter that may be referred to it in circumstances 
defined by an Act of Parliament.' 
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In regard to the Superior Courts Bill the GCB 's recommendations 
will require that sections 5, 18(2), 24(1) and (2), 46( I) and 68(5) 
of that Bill be amended to remove the provisions relating to the 
certification of judges in labour appeals and separate procedures 
in such cases. 

7 Powers of courts in constitutional matters 

Section 7 of the Bill 

Section 7(a) of the Constitutional Amendment Bill which amends 
section 172(2)(a) of the Constitution is in accordance with the 
current position. In dealing with the Constitutional Court as an 
apex court the GCB has recommended that the present situation 
whereby all declarations of constitutional invalidity should auto
matically receive the attention of the Constitutional Court is no 
longer necessary and has the effect of imposing cases upon that 
court that it is unnecessary for it to hear. 

The GCB is concerned about the introduction of a proposed 
subsection (3) to the existing section 172 of the Constitution, 
which governs the powers of the courts in constitutional mat
ters. The proposed section 172(3) prohibits any court 'from 
suspending the commencement of an Act of Parliament 
or a provincial Act, despite any other provisions of the 
Constitution.' The introduction of the section effectively curbs 
a court's power to interdict the coming into effect of legisla
tion even where it is prima facie unconstitutional. That is a 
very substantial departure from the principle that a party that 
has demonstrated a right to the satisfaction of a court is enti
tled to relief consequent upon that right. It is also inconsist
ent with the provisions of section 172(2)(b). Accordingly the 
amendment seeks to withdraw existing rights. 

The purpose of the amendment appears to be to pre-empt a deci
sion by the Constitutional Court on the issue of the power of 
a court to suspend the commencement of an Act of Parliament 
or provincial Act. If that is a correct inference then the GCB is 
unable to support it. It is clear that such an order could only be 
granted in very limited and special circumstances. 

However in order to assess the merits of the proposed constitutional 
amendment it is necessary to assume that a situation arises where it 
would, in the absence of this provision, be appropriate for the court 
to make an order suspending the commencement of legislation. 
Assuming that situation arose - and the Constitutional Court has 
said that it would be an extreme case - it seems harsh and inappro
priate for the Constitution to block the grant of that relief. 

Conclusion 

The GCB recommends that section 172(2) of the Constitution be 
amended to read as follows: 

'(a) The Supreme Court of Appeal, the High Court or a court of 
similar status may make an order concerning the constitutional 
validity of an Act of Parliament, a provincial Act or any conduct 
of the President. 

(b) A court which makes an order of constitutional invalidity may 
grant a temporary interdict or other temporary relief to a party, 
pending a decision of an appeal against its decision. 

(c) Any person or organ of state with a sufficient interest may 
appeal against an order of constitutional invalidity to the Supreme 
Court of Appeal, without the need to obtain leave to appeal, or 
directly to the Constitutional Court with the leave of that Court.' 

The GCB recommends that the proposed section 172(3) be with
drawn. 

8 The appointment ofacting judges 

Section 10 of the Bill 

Section 175 of the Constitution currently empowers the President 
of the Republic to appoint acting judges only to the Constitutional 
Court, and only on the recommendation of the Minister of Justice 
and Constitutional Development and with the concurrence of 
the Chief Justice. The Minister is empowered to appoint acting 
judges to other courts after consulting the senior judge in the 
relevant court. 

Section 10 of the Constitutional Amendment Bill seeks to expand 
the president's powers to appoint acting judges not only to the 
Constitutional Court, but also to serve as Acting Deputy Chief 
Justice, Acting Deputy President to the Supreme Court of Appeal 
and Acting Deputy Judge President of a Division of the High 
Court. In terms of the proposed amendment the President will 
no longer require ' the concurrence' of the Chief Justice, but may 
make the acting appointment after consultation with the Chief 
Justice. As with the question of the appointment of judges presi
dent and their deputies it involves a significant extension of the 
power of the President in regard to judicial appointments. In our 
view that is the wrong direction for this country to take. It is the 
GCB 's view that the proper direction is towards less executive 
and political involvement in the process of judicial appointment. 
This refers back to our concerns about the independence of the 
judiciary. That can easily be eroded by giving too great a role to 
the political side of government in the selection of judges. 

Conclusion 

The GCB recommends that the provision should be withdrawn. 

D Constitutional amendments 
It will, we believe, be apparent from the above that the GCB 
is concerned about the basis upon which amendments to the 
Constitution should be approached. The Constitution contains 
special provisions concerning the amendment of the Constitution. 
That conveys what we believe should be a fundamental truth 
namely that the Constitution is not a document for the present 
but one for the future . By definition its provisions should not be 
regarded as temporary and capable of easy amendment to meet 
current and possibly temporary concerns. It has been pointed out 
that the United States Constitution was adopted in 1776 and the 
Fourteenth Amendment came with Reconstruction in 1868. 

Whilst the South African Constitution is a more extensive docu
ment it is legitimate to be concerned at the fact that after a mere 
ten years of democracy we are now considering our fourteenth 
amendment to the Constitution. 

In this regard the criteria for amendment of the Constitution 
should be examined. Here the GCB finds itself in agreement with 
the Centre for Applied Legal Studies in its discussion paper on 
these Bills that there are two essential elements. The first is that 
the necessity for the amendment be identified and unless some 
constitutional necessity for the amendment can be identified there 
should not be an amendment. The second is that the justifica
tion for the amendment must be clearly identified and should be 
compelling. 

It is the view of the GCB that sufficient attention has not been 
paid to these matters in formulating the Bills. We would urge 
that they be reconsidered in the light of the questions that vari
ous parties have raised as to the appropriateness of the provi
sions of the Bills. 
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