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The practical realities of a woman 
practising at the Bar* 

Mabel Jansen SC, Pretoria Bar 

I
n 1929, five Canadian women 
won a ruling by the Judicial 
Committee of the British Privy 

Council that women were persons 
in law. The five women, known as 
the 'Famous Five,' had sought in 
the 1920s to have women appointed 
to the Canadian Senate, but were 
denied by the Supreme Court of 
Canada on the grounds that women 
did not qualify as 'persons' under 
section 24 of the British North 
America Act 1867. The Famous 
Five appealed to the Privy Council 
in London, who ruled that the word 
'persons' in section 24 included 
members both of the male and 
female sex, and that women were 
eligible to be summoned to and 
become members of the Senate of 
Canada. The Privy Council ruling 
overturned arguments dating back 
to Roman times that were still being 
used by lawyers and legislators in 

20ththe century to keep women 
out of public life and, in particular, 
from a legal career. 

In one of the most famous utter
ances in Canadian legal history 
delivered on 18 October 1929, on 
Privy Council Appeal No 121 of 
1928, the Lord Chancellor said: 
'The British North America Act 
planted in Canada a living tree 
capable of growth and expansion 
within its natural limits.' 

This declaration established in 
Canadian law the principle of con
stitutional evolution. Instead of 
adherence to the principte that laws 
should be interpreted according to 
the intention of those who framed 
them, henceforward, laws should be 
interpreted according to contempo
rary understanding and conditions. 

* Speech delivered at the Ladies 
Luncheon of the Corporate Lawyers' 
Association of SA (CLASA) in Sandton 
on 4 August 2005. 

The Persons case, as it became 
known, conferred personhood on 
women. Henceforth they could 
enter private practice as legal prac
titioners. 

In South Africa Adv Gladys Steyn 
appeared in the circuit court in 
Senekal as the first female pub
lic prosecutor in 1926. In 1926, 
Constance Mary Hall was the first 
woman to be admitted as an attor
ney. My mother was one of the 
first women to study law and did 
so after completing a four year 
science degree at the University 
of Stellenbosch. She was the best 
student in her class and did better 
than her contemporaries who ulti
mately graced our Supreme Court 
of Appeal Bench. My father was 
a TPD judge and subsequently an 
Appellate Division judge. His father 
in turn was a lawyer who ultimately 
became the Governor-General of 
the Union of South Africa. My 
mother never practised however at 
my father's behest. Not because he 
did not believe in her, but because 
he sincerely believed there was no 
scope for women and they would 
not be able to raise a family if both 
of them practised. 

Family history 
In light of my family history it 
was probably ordained from the 
beginning that I should study law. 
However, for various reasons, 
I was very reluctant to do so. I 
believe, that first and foremost, it 
was because of my perception that 
I had grown up without a father. 
The workload of the Transvaal 
Provincial Division was such that 
my father worked 16 hours per day 
and when he was appointed a judge 
to the then Appeal Court, he stayed 
in Bloemfontein. 

My father very aptly described life 
as a judge or lawyer as the equiva
lent of a speed train that you board 
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unwittingly without the knowledge 
that it would stop very infrequently 
at a few stations only for isolated 
five minute breaks and would keep 
you captive until it spewed you out 
at the final destination when you 
reached the age of 70. 

When I did , eventually, study law 
and decided to go to the Bar, my 
father sat me down and gave me 
a stern warning. He told me that I 
would never make the grade, that, 
in the unlikely event that I did, I 
would never get married and if I 
did, it would end up in divorce, that 
if all these ills did not befall me I 
would never have children and if 
I did, I would fail miserably in my 
duties as a mother and, if all these 
mishaps did not befall me, I would 
have a nervous breakdown. 

Notwithstanding this warning and, 
more remarkably, notwithstand
ing my first-hand knowledge of 
what the profession required from 
a highly dedicated and intelligent 
man (let alone a woman) to fulfil 
his duties , I joined the Bar in 1984. 
There was only one other woman 
practising as an advocate at that 
time. There were about 300 men. 
However, with youthful enthusiasm 
I believed that I would somehow be 
able to meet the challenge. 

After 23 years of practice I know 
the following: every word that my 
father uttered is true. I can state that 
I am still married and that I have 
two children. Do I have an entirely 
stable marriage? No, of course not. 
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What does one expect when one 
spends 90% of one's life in court or 
in one's office? What I do have is a 
husband with endless patience and 
an independent spirit, which kept 
him occupied when I was not there. 
Have I been a good mother? What 
I can state is that I tried my best. 
I asked my elder daughter, who is 
19 years old, whether I had been 
there for her when she needed me. 
Her answer was, sometimes. I know 
that she had to learn to be inde
pendent very early in her life and it 
was with some comfort that I read 
that a study conducted in America 
which demonstrated that so-called 
'latch-key' children who return to 
an empty home in the afternoon 
and who have to cope on their own, 
show better leadership qualities and 
time-management skills than chil
dren who have a mother on call at 
all relevant times. I know that she 
grew up lonely because, due to the 
fact that I could never take time 
off, I suffered various miscarriages 
resulting in her younger sister being 
only nine years old. I hasten to add 
that from 1983 my trusted assistant 
Sibongile Xulu, has worked for me 
and assisted me in the running of 
my house and raising my children. 

I believe that all that has saved me 
from having a nervous breakdown 
is that I have not had the time to 
indulge in one. Or perhaps I have 
been suffering from a continuous 
nervous breakdown from the day 
that I started practising, without 
knowing it. What I do know is that 
each and every lawyer that I know 
has been broken in one way or 
another by this profession. As chair 
of the Pretoria Society of Advocates 
for the years 2003 and 2004 I had 
to arrange the retirement functions 
of more than ten judges and I was 
struck, on each occasion, by the 
manner in which the exigencies of 
the profession had broken all of 
them in spirit or in health. After all 
the years of dedicated service they 
received nothing, not even a token 
gift. All that they received were 
my words of thanks and a cocktail 
function. After their retirement the 
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world forgot them. I was struck by 
the futility of it all. 


Why is this profession so demand

ing and why is it so difficult, partic

ularly for a woman, to cope within 

this profession? 


Woman who join the Bar or the 
attorneys' profession now often 
express their incredulity when I or 
any other woman who joined the 
Bar more than a decade ago, state 
that it is a daunting if not an impos
sible task for a woman to succeed in 
this profession. 

'Attorneys and clients are 

hesitant to brief a woman 

in a trial with enormous 

financial implications. 


They require that 

a female advocate 


must have the highest 

credentials, before they 

take the risk of losing 

their case because of 


their particular choice of 

counsel.' 


Commercial work 
I use the following example: I 
am often asked the question why 
there are so few female silks at 
the Bar and why so few women 
are entrusted with commercial 
trials. My explanation is that the 
statement that a woman is not a 
good commercial trial lawyer is a 
self-fulfilling prophecy. Attorneys 
and clients are hesitant to brief a 
woman in a trial with enormous 
financial implications. They require 
that a female advocate must have 
the highest credentials, before they 
take the risk of losing their case 
because of their particular choice 
of counsel. The woman briefed in 
such circumstances already knows 
she cannot afford to lose the case, 
which, per definition, is not good 
for her stress levels. I, who have 
been in such circumstances, realise 
that you are on trial yourself from 
the first day. Inevitably your oppo-
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nent is a male silk who is constantly 
briefed in civil cases. Already you 
feel as though you have to play on 
the Wimbledon centre court in the 
final match against an opponent 
who has practised every day where
as you have been allowed to hone 
your trial skills maybe twice per 
year. The odds are already stacked 
against you. Any reprimand from 
the Bench, even though dealt out in 
equal measure to your opponent, is 
perceived by the attorney and cli
ent alike as an indictment of your 
trial skills. You get the impression 
that everybody is doubting your 
instructing attorney's sanity to have 
chosen you as his or her advocate of 
choice. This merry state of affairs 
does not improve when the judge, 
when you and your opponent are 
called to his chambers, comments 
on the fact that he remembers the 
occasion when he appeared before 
your opponent, then already an act
ing judge, more than ten years ear
lier. Your opponent then reminisces 
about the time he spent at Oxford 
University where he obtained a 
first. Whatever happens, you labour 
under the impression that the judge 
has more respect for your opponent, 
a perception which is all pervasive 
and which circles out to your attor
ney and client. Inevitably you lose 
the case. The client loses faith in 
you and briefs another counsel for 
the appeal. Inevitably such counsel 
wins the case on appeal and the cli
ent immediately loses sight of the 
fact that he (and I emphasise the 
word he) did so on the record that 
you established through your dili
gence and examination and cross
examination. The word spreads that 
you, and I believe the words 'not 
surprisingly' are probably added, 
lost the important trial in which 
you were involved. Your prospects 
of being briefed in another big 
trial become even dimmer until you 
are briefed again a year later by a 
desperate attorney who has already 
called four other silks who had to 
decline the brief due to their work
load. All that you can hope and pray 
for is that you have a more recep
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tive judge or that Lady Luck will 
smile on you. 

Therein lies the rub. Until now, a 
woman in the legal profession has 
simply not been afforded the same 
opportunities as her male coun
terparts. I believe that this situ
ation has been rectified in most 
firms of attorneys, but this does 
not hold true for the Bar. There are 
still only 80 female advocates at 
the Pretoria Society of Advocates, 
three of whom are silks, includ
ing myself. What attorneys do not 
realise is just how difficult it is for 
a woman to be self-employed; to 
have substantial overhead expenses, 
with no sick leave, holiday leave, 
pension or medical fund, and with 
only a spes of being briefed in any 
given month. 

Recipe for survival 
My recipe for survival was as fol
lows. Early on I realised that I 
would have to differentiate myself 
from my colleagues and make my 
services unique, if I wished to get 
any work. I specialised in intellec
tual property law. In order to do so 
I obtained an LLM degree through 
Unisa and attended as many over
seas conferences as I could. I read 
the report of Faith Popcorn (who 
has been hailed America's foremost 
trend expert and who has been 
hailed the 'trend oracle' by the New 
York Times) wherein she predicated 
that in order to survive in the 2pl 
century everybody would have to 
learn to change course or profession 
at least three times during a career. 
She also predicted the new revolu
tion in the American business world 
as the Eve-olution - the Eight Truths 
of Marketing to Women. Popcorn 
also predicted with a 95% accura
cy rate sweeping societal concepts 
such as 'Cocooning,' 'FemaleTalk' 
and Clanning.' In consequence, I 
diversified. I took a diploma course 
in Acquisitions and Mergers at the 
University of Pretoria and worked 
hard enough to obtain the prize 
for the best student. I impressed 
the attorneys who took the course 
enough to brief me in insider trad

ingand public competition cases. I 
was even invited by the University 
of Pretoria to give certain classes 
when a professor of the University 
of Miami, who had presented the 
course, was not available. What I 
lacked in experience I was deter
mined to make up in knowledge. 
I worked so hard during my first 
years at the Bar that I finalised a 
trial in Johannesburg on a Friday, 
gave birth to my elder daughter on a 
Saturday and returned to Chambers 
the next Thursday! 

I believe that it is due to the mere fact 
that I survived, and survived quite 
well, within a completely male
orientated society, that I gained my 
colleagues' respect at the Bar. My 
happiest moment was when I was 
elected chair of the Bar Council by 
popular vote and not by way of any 
affirmative ticket. I knew then that 
I had actually succeeded within my 
profession, because I know of no 
persons more critical than my col
leagues. 

'Subtlety and modesty 

are appropriate for 


nuns and therapists, 

but if you wish to 


make a difference you 

should learn to speak 

up and announce your 


contributions to the 

world. Nobody else will' 


I am always amazed by the vast 
array of LLM degrees offered by 
the University of Pretoria. One of 
their current LLMs is, for example, 
African Trade and Investment, which 
consists of 30 hours of classes per 
week over an 18 week period, half 
of which is spent at the University 
of Chicago or Amsterdam. If I were 
young I would most definitely take 
the time off to take this course. 
Information confers power. I have 
ascertained, over the years, that I 
can quell the most sceptical judge's 
bias if I can demonstrate that I knew 
each and every facet of my subject 

matter. And although few judges 
seem to have emotions I learnt that 
empathy and an understanding of 
human nature can make me win a 
case as I know that I have to appeal 
not only to their intellect but also to 
their emotions. 

When I attended the World Com
monwealth Lawyers' Conference in 
Melbourne during 2003, in my then 
capacity as vice chair of the General 
Bar Council, I was amazed at what 
women can, indeed, accomplish 
given opportunities equal to their 
male counterparts. I had the honour 
of meeting two female chief jus
tices, namely Beverley McLaghlan 
of Canada and Dame Sian of New 
Zealand. Both of them addressed 
the plenary sessions and discussed 
the ever decreasing role of the com
mon law in Commonwealth coun
tries, where statutes tend to domi
nate and take over the develop
ment of the common law by judges. 
Chief Justice McLaghlan forcefully 
stated that the voice of the judge 
will not be quelled, that judges will 
continue to mould the common law 
in accordance with the tenets of the 
Constitution, and that their judg
ments would continue to feed the 
river of judicial wisdom via small 
but important tributaries. It was 
there, in Melbourne, that I realised 
that a new era had dawned and that 
the voices of women can never be 
silenced. 

Price of success 

Success comes at a price. I am emo
tionally drained. I have no personal 
life save for the odd night out or the 
occasional jog. My husband and I 
have learnt to co-habit as individu
als in our own right. I have learnt 
that everything cannot be perfect 
and that my house and I will, at all 
relevant times, have a somewhat 
dishevelled look. I will somehow 
learn not to feel like crying when I 
read my nine year old's week-end 
news on open day and read her 
purely fictional account of what 
happened on Mother's Day - that 
her mother took the entire day off 
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to devote to her and took her to a 
movie and restaurant. 

And that is the tragedy of this pro
fession. It consumes every minute 
of your time and only you will 
know when to neglect your work 
and focus on you family life and 
vice versa. Whatever you do, you 
will never be able to juggle both 
successfully. So long as you know 
you cannot accomplish the impos
sible and so long as you know that 
this profession demands the impos
sible, you will be able, somehow, 
to survive and to take pride in your 
own successes and to accept your 
failures with composure. 

Only seven months after the 
Commonwealth Lawyers' Con
ference, Australia obtained a female 
chief justice - Chief Justice Marilyn 
Warren. She commented on the fact 
that due to practical strategies that 
had been developed to obtain gender 

equity, for example, the Equality of 
Opportunity Briefing Programme, 
there had been a marked attitudi
nal change towards women barris
ters. However, she stated that many 
women continue to leave the work
place because they feel devalued 
as a minority they have few friends 
and no mentors. She: suggested: 
'[T]o all women present, there is 
always a woman behind you, some
one who is experiencing the dif
ficulties, demands and challenges 
that you have already conquered. 
Be a mentor, not only in the actual 
performance and execution of your 
professional role but directly. There 
is always work to be done: women 
must continue to increase in their 
support of one another.' 

I express not only the hope but the 
knowledge that due to the favour
able market which has been created 
by way of legislative and practical 
measures, women who join the Bar 
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and the attorneys' profession will 
have reasonable demands made of 
them which will result in a life of 
fulfilment with less personal sacri
fices. We have so much to give the 
profession - our perspective, adapt
ability and flexibility, our strong 
sense of method, as well as a com
bination of unique characteristics 
which we present, such as our ener
gy, our patience and our insight. 

If you are devoting your life to a 
profession and you believe in what 
you do, and what you do is excel
lent, then ensure that you let people 
know this. Subtlety and modesty are 
appropriate for nuns and therapists, 
but if you wish to make a difference 
you should learn to speak up and 
announce your contributions to the 
world. Nobody else will. 

I wish you every success. OJ 
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